
STATE OF NEW YORK
STATE TAX COMMISSION

In the Ivlarter of the E€S*fiOo<

o f

WALSH TRUCKTNG SERVTCE, rNC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
T a x e s  u n d e r  A r t i c l e ( s P B  &  2 9  o f  t h e

\n /nu [%?8["shwlLx o7?5i od f rom

AFFIDAVIT OF MAILING
OF NOTICE OF $E€$$Tffi
BY (QOtrpOEb) MArL

Application

DETERMINATION

Sra te  o f  New York
County of  Albany

iTANET MACK ,  be ing  du ly  sworn ,  deposes  and says  Ehat

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 29th day of March , L976 ,  she served the within

Norice of XIeI{3:r.[on (or Determination) by (XeU:{:f3en$ mail upon Walsh Trucking

Serv ice,  Inc, 0f$Sfe6EXegg$f$Xtf) the petitioner in the wiEhin

proceed ing ,  by  enc los ing  a  t rue  copy  rhereof  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:  Walsh  Truck ing  Serv ice ,  Inc .
50 Burney Avenue
Massenae New York L3662

and by  depos i t ing  same encLosed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t deponent further says that the sa.id addressee is the 6rxfneoexf,albffi

SD pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the QHdIfQ€61[XUiAA{l5x4ff<>Slilt) petitioner.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l' laEter the )BSkEDX Appl ication

DETERMINATION
I^IALSH TRI'CKING SERVICE, INC.

For a Redeterminat ion of a Def ic lency or
a Refund of Sales and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the XreS€DI Period from
3/L/7o throush Lt/3o/72.

Sta te  o f  New York
County of Albany

iIANET MACK , being duly sworn, deposes and says thet

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 29th day of March ,  L976,  she served the  w l th in

Notice of &cxlslDoN (or Determlnation) by (mC*fd€d) mail upon Whalen, Davey and

Looney (representattve of)  the pet l t loner in the withln

proceeding, by enelosing a true copy thereof in e securely sealed postpald

wrapper addressed as fol lows: Whalen, Davey and Looney
4L4 Jay Street
Ogdensburgr Nerv York 13669

and by deposit ing same enclosed ln a postpald properly addressed wrapper ln a

(post of f ice or off tctal  deposltory) under the excLusive care and custody of

the United States Post Off lce Department rr i th in the State of New York.

That deponent further says that the sa. id a.ddressee ls the (representat lve

of) pet l t ioner hereln and that the address set forth on sald l t raPPer le the lest

known address of the (representat lve of the) Pett t loner.

Sworn to
/,

29Lh /"

before me thls

o f

o f
AFFIDAVIT OF MAILING
OF NOTICE OF Dtr!'Igfl
BY ($fi&QPEFD tqlrl

AD-1 .30  (L174)

TE6 .



STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N,Y,  12227

A R E A  C O O E  5 I 8

ttrl,if8Dl Albany, New York
llrrsb l9r t9?6

trlrh t[ndlclng 8.rvlc.r trnc.
50 &|rnqr lvrnur
tlrmnrr Nru t'lDt* t366f

Oottlurnr

Please take notice of the Dlilllf,lltDllltC
of the State Tax Commission enclosed herewith.

Please take further 4otice that pursuant to
section(s) 1lt9 rnd lr{3 of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within I enttrr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
I 'hese wil l  be referred to the proper party for
rep l y .  

/ ,
T S ,

S T A T E  t A X  C O M M T S S t O L

X E A R | l { G  U r { r T

P A U L  G R E E N B E R G

S E C R € T A R Y  T O
c o M M  |  5 S r  O N

A o O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 4s7-38s0

Enc .

cc :  Pe t i t i one r '
Law Bureau

8qnwtrtry llr
HEARING OFFICER

s Representat ive

rA -1 .12  (L2 /7s )
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion :

o f :

WALSH TRUCKING SERVICE, INC. : DETERMINATION

for  a Revis ion of  a  Determinat ion or  :
for  a  Refund of  Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the Tax Law :
for  the Per iod f rom March I ,  I97O
through November 30,  L972.  :

Appl icant ,  Walsh Truck ing Serv ice,  Inc. ,  50 Burney Avenue,

Massena,  New York 13662,  has f i led.  an appl icat ion for  rev is ion

o f  a  de te rm ina t i on  o r  f o r  re fund  o f  sa les  tax  o f  $3 ,876 .44  pa id

as the resul t  o f  a  1973 aud. i t  for  the per iod f rom March 1,  1970

through November 30,  1972.  (F i le  No.  15-0527366.)  A formal

hear ing was sched.u led for  JuIy  B,  1975,  dt  3245 p.M. ,  a t  the

of f ices of  the State Tax Commiss ion in  the State Of f ice eui ld ing

at  207 Genesee Street ,  Ut ica,  New York.  Pr ior  to  the formal

hear ing,  appl icant  adv ised the State Tax Commiss ion,  in  wr i t ing,

that i t  waived a formal hearing and requested that the State Tax

Commiss ion decide the case on the ent i re  record in  the f i le .

The State Tax Commiss ion renders the fo l lowing decis ion af ter  due

considerat ion of  the ent i re  record.
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ISSUE

Does a t r ip- lease of  a  t ractor- t ra i ler  by a common carr ier ,

app l i can t ,  Wa lsh  T ruck ing  Serv i ce ,  I nc . ,  f r om an  I .C .C .  I i censed

trucker  const i tu te a taxable renta l  by the lessee?

FINDINGS OF FACT

1.  Appl icant ,  Wa1sh Truck ing Serv ice,  Inc. ,  was a conrmon

carrier l icensed by the Interstate Commerce Commission to do general

commodity trucking over irregular routes during the periods ending

May 31,  I97O through November 30,  L972.

2.  Appl icant ,  Wa1sh Truck ing Serv ice,  Inc. ,  f i led t imely  sa les

tax repor ts ,  ST-100,  for  the per iods ending May 3 l ,  I97O through

November 30,  1972.  fhose returns ind icated no taxable sa les.

3 .  I n  1973 ,  t he  app l i can t ,  Wa lsh  T ruck ing  Serv i ce ,  I nc . ,  was

aud.ited by the Sales Tax Bureau. As a result of that audit,  i t  was

determined that the tr ip-leases by which it  rented trucks from other

I .C.C.  common carr iers  dur ing the per iods ending May 31,  J9TO through

November 30,  1972,  const i tu ted taxable renta ls .  I t  had no taxable

sales other  than the d isputed renta ls .

4.  The form of  t r ip- lease used by appl icant ,  Walsh Truck ing

Se rv i ce ,  I nc . r  s t a ted :

"Lessee hereby:  (13)  agrees that  dur ing the term of  th is
lease,  the sa id vehic le  shal l  be under  i ts  exc lus ive
possess ion ,  con t ro l  and  use . . . "
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5 .  App l i can t ,  Wa1sh  T ruck ing  Serv i ce ,  I nc - ,  submi t ted  no

documentary or  o ther  suf f ic ient  ev idence to  establ ish that  the

lessor  rather  than the lessee exerc ised domin ion and contro l  o f

the trucking eguipment leased.

CONCLUSIONS OF LAW

A. That  the burden of  proof  rests  wi th  appl icant ,  Walsh

Truck ing Serv ice,  Tnc. ,  which is  seeking a redeterminat ion or

refund of  the tax.  Here the appl icant  had to  prove that  the lessor

contro l led the t rucks leased to appl icant  under  the executed leases.

Appl icant  has fa i led to  submit  documentary or  o ther  suf f ic ient

ev idence to  show that  any lessor  exerc ised any eontro l  o f  leased

truck ing equipment  and/or  i ts  dr iver  in  th is  case.  Under .Lhese

ci rcumstances,  the appl icant  has fa i led to  meet  i ts  burden of  proof .

B .  Tha t  t he  app l i ca t i on  o f  Wa lsh  T ruck ing  Serv i ce ,  I nc .  i s

den ied .

DATED: Albany, New York

March  29 ,  L976

\

W'*,u* \G","^^--
COMMTSSTONER

rylarn TAx coMMrssroN

RESIDEIffI

COMMISSIONER

-zL


