
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AIRD ISLAND,  INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Sa]-es and Use
Taxes under  Ar t i cLe(s )28  and 29  o f  the
Tax Law for the SAt!(s) or Period (s)
August  31 ,  I97 l -February  29 ,  L972

AFFIDAVIT OF MAILING

State of New York
County e6 AlbanY

Denise Burke ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 12th day of August ,  L9 76, she served the wlthin

Notice of Determinat ion by (o€ttof*!od) maiL upon Aird IsLand, Inc'

@psgetg&Owxadl the petitioner ln the within proceedlng,

by enclosing a true copy thereof in a securely seaLed postpatd wrapper addressed

as fo l lows:  A i rd  Is land,  Inc .
North Broadway at Bridge Street
Box 4087
Albany, New York L22O4

and by deposlt ing satr6 enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Servl-ce within the State of New York.

That deponent further says that the said addressee ls the (il€f#Et#eE{Sd

df:<et9 petitioner herein and that the address set forth on said wrapper is the

last kno'urn address of the (r*ocmadxx>oftXt€0 petltioner.

Sworn to before me this

L2th day of Augiust

rA-3 (2176)
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t lon

o f

ATRD TSI,AIilD, INC.

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Deterrnlnat lon or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Tax Law for the !oax{50 or Period(s)
Auqust 3l- ,  197l-rebruary 29, 1972

State of New York
County of Albany

she is an

age,  and

Not ice

c .  P . A .

by enclos lng a

as  fo l l ows :

AFFIDAVIT OF MAILING

Denise Burke , being duly sworn, deposes and says that

empLoyee of the Department of Taxatlon and Flnancer over 18 years of

that on the L2th day of August , L976, she served the wlthin

of  Determinat ion by (clrttd0d) maiL upon Me1vin B. Schulman,

(representative of) the petit loner ln the withln proceedlngt

t,rue copy thereof in a securety eealed postpald wrapper addreseed

Melv in  B.  Schulman,  C.p.A.
583 New Scotland Avenue
Albany, New York I22OB

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off lc lat  depository) under the exclusLve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the sald addressee ls the (repreeentatlve

of the) pet i t loner herein and that the address set forth on said wrapper te Ehe

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me thls

l2 thday  o f  August  ,  L976.

(2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(,ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Augrurt L2,. 1976

A O O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:  151sy  45?-3850

r
Alrd Irland, Inc.
t{orth BroadwaY at BrtdEe Street
Bol( 4087
Albany, ttcw York 12204

Ccntlslon r
Please take notice of the ppggR11Im11ON
of the State Tax Conunission enclosed herelvi th.

PLease take further not ice that pursuant to
Sect ion(s) 1138 & 1243 of the Tax Law, anY
proceeding in court  to review an adverse deci-
sion must be cornrnenced within { nOnthf
from the date of this not ice.

Inquiries concerning the computation of tex
due or refund allorved in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed
will be referred to the proper pa ly .

f S r

E n c .

cc :  Pe t i t i one r t s  Rep re
rLng

at ive :

Taxing Bureauts Representative:

burn
elng !a:t

Offlccr

rA -1  .  12  ( r l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

AIRD ISIJAtrtrD, INC.

for a Revision of a Determination or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for  the Per iod August  31,  1971
through February 29, L972

DETERMINATION

Applicant, Aird Island, Inc., North Broadway at Bridge Street,

Box 4O87, Albany, New York L22O4, applied for a revision of a deter-

minat ion or  for  re fund of  sa les and use taxes under  Ar t ic les 2A and

29 of the Tax Law for the period August 31, L97I through February 29,

1972 .

A formal hearing was held at the off ices of the State Tax Com-

miss ion,  A lbany,  New York,  on JuIy  18,  1974,  before L.  Rober t  Le isner ,

Hearing Off icer. Ttre taxpayer was represented by Melvin B. Schulman,

C.P.A. ,  and the Sales Tax Bureau was represented by Saul  Heckelman,

Esq .  (A lexander  We iss ,  Esq . ,  o f  counse l )  .

ISSUES

Was the taxpayer entit led to credits or refunds of sales tax

where there was only 1) part ial payment of a general account with no

palzments on subsequent sales or taxes had thereafter 2) part ial payment

on ident i f ied sa les,  3)  par t ia l  payments throughout  on sa les on genera l

accounts.

FINDINGS OF FACT

1.  TLre taxpayer ,  A i rd Is land,  Inc. ,  t imely  f i led New York State

sales and use tax returns for the period August 31, L97I through

Februa ry  29 ,  L972 .
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2.  A Not ice of  Determinat ion of  sa les and use taxes and

penal t ies for  the per iod August  3 I ,  L97L through February 29,  L972'

fo r  an  amoun t  o f  $ I ,023 .71 ,  was  i ssued  on  December  20 ,  1973 ,  aga ins t

A i r d  I s l and ,  I nc .  unde r  No t i ce  No .  90 ,732 ,801 .

3. The taxpayer applied for a revision of the determination

of  the def ic ienc ies in  sa les tax.

ftre taxpayer made sales of building materials to contractors

and fai led to receive payment in various types of situations.

lf tre worksheets and records ref lect the fol lowing categories:

(a) . Ttre taxpayer made sales on credit to certain purchasers

and received no palzment at aII.

(b). TLre taxpayer made sales on credit to certain purchasers

on open account, received payments to a certain date and thereafter

received no payments at al l  hrt made certain sales thereafter with

no payments forthcoming for tax or material.

(c). TLre taxpayer made sales on open aecount throughout the

tax audit period and received part ial palzments on the open account

throughout the tax audit period.

(d) .  The taxpayer  made sales on account  of  cer ta in  mater ia ls

to contractors for certain identif iable jobs and palments on account

were mad.e especia l ly  for  these speci f ic  mater ia ls  so ld for  the iden-

t i f iable jobs. Tlr is is a conrmon practice on supplies sold to

preserve the job f ree f rom l iens.

OPINION

In each s i tuat ion the Sales Tax Bureau asser ts  sa les tax is

due f irst on al l  materials sold without any dist inction with respect
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,  tq  modes of  payment .  The taxpayer  on the other  hand asser ts  that

a l l  o f  t he  mon ies  rece i ved  mus t  be  app l i ed  ra tab l y  t o  taxes  and

accoun ts  rece i vab le .  A  rev iew  o f  t he  l aw  and  the  i n fo rma t ion  l e t t e rs

o f  t he  Bureau  conv inces  us  tha t  ne i the r  pos i t i on  i sb ta l l y  co r rec t .

(a ) ,  Where  the  taxpaye r  made  a  sa le  to  ce r ta in  pu rchase rs  and

col lected no money whatsoever ,  no tax can be exacted f rom the vendor .

(b ) .  Where  the  taxpaye r  made  sa les  on  c red i t  t o  ce r ta in

purchasers on open account ,  and received payments to  a cer ta in  date

and  the rea f te r  rece i ved  no  paymen ts  a t  a I1  on  subseguen t  sa les r  no

tax may be charged on the subsequent  sa les because there was no

receipt  in  any way for  the subsequent  sa les,  but  the burden is  on

the  taxpaye r  to  es tab l i sh  these  fac ts .

( c ) .  Where  the  taxpaye r  made  sa les  on  open  accoun t  t o  ce r ta in

purchasers throughout  the audi t  per iod and received payments on open

accoun t  t h roughou t  t he  aud i t  pe r iod  a I1  sa les  taxes  on  a l l  t he  i t ems

so ld  a re  due ,  d t  l eas t  t o  t he  ex ten t  o f  a l - I  paymen ts  made .  The

payments which exceed taxes of  the purchaser  may be appl ied to

paymen t  o f  ma te r i a l s  pu rchased .

(d )  .  l vhe re  the  taxpaye r  made  sa les  on  accoun t  o f  ce r ta in

mate r ia l s  t o  con t rac to rs  fo r  ce r ta in  i den t i f i ab le  cons t ruc t i on  j obs

and  paymen ts  on  accoun t  were  epec ia l t y  made  fo r  spec i f i c  ma te r i a l s

o r  i nvo i ces ,  t he  paymen ts  a re  app l i cab le  f i r s t  t o  t he  tax  on  those

spec i f i c  ma te r i a l s  and  i nvo i ces  and  the  ba lance  to  pay  fo r  t he  ma te r ia l s

on  those  i nvo i ces .  Th i s  s i t ua t i on  i nvo l ves  cons t ruc t i on  I i ens  and

t rus t  concep ts  and  c lea r l y  t he  funds  canno t  be  d i ve r ted  to  o the r

invoices and taxes.  Here again the burden of  proof  is  on the taxpayer .
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We also note in passing that since December 1, L974, Regulation

Number 525.5 concerning cancelled saIes, returned merchandise and

bad debts has been in  ef fect .  f t r is  dec is ion does not  rest r ic t  that

regulat ion.

Ttre taxpayer has acted in good faith. In this case the

categor ies have been worked out  by the par t ies.

CONCLUSIONS OF LAW

A. TLre deficiencies in sales tax shall  be recomputed. in

accordance with the above opinion for the various categories of

accounts receivable.

B. The taxpayer having acted in good faith, the penalt ies

a re  cance l l ed -

C. Pursuant to the Tax Law, interest shall be due on the

sa les  tax  un t i l  pa id .

DATED: Albany, New York
Augus t  L2 ,  L976

SfATE TAX COMMISSION

coMMrssr


