
STAIE OF IIEI{ YONK
STATE TAX COII}IISSIOI

In thc l{attcr of the Petltl.on 
o

of

ALBAi\M-EDISON O)CSrGEN CO INC. 
'

:
For a Redctenfuption of a Deflclency or
a Refirnd of Sa1es and Use 3
laxec under Artlcle(s) 28 & 29 of thc
Tax, Iaw for the trWile! periods 3
3 /I/77 through 2 /28 /24 .

AFPII}AVIT OF IOITIre
OF TOTICE OT IRB#JISIIDETERMII\TATr oN
BY (oqre@ toII,

wrapper addrceeed as follorys:

State of Nerl York
County of /lLbany

Margaret .4. Groe1z r belng duly ewornr depoeee and reyr that

she ls an enployee of the llepartnent of Taxatlon and Financcr oeer 18 years of

agel and that on the 29t}: day of April , L9 761 shc cervcd thc wtthln

lfotlee of DSE*tOt (e< netenrLnatton) by (ruruOefrG) natl upon Albany-

Edison oxygen co rnc. (:rr*xe€xftS*tftggf) the petltloner tn thc rlthtn

proceedl.ngr by encloelng a tme copy thcreof l.n a eeeurely aealed lrcrtpaid

A1bany-Edison Oxygen Qooe Inc.
2OO5 Central Avenue
Albany, New York L22O5

and by dcpoeltlng eme errclosed in a postpaid trrroperly addresced rrrpper ln a

(post offl.ce or offlclal delnsltory) under the excluslvc care and eurtedy of

the tlnlted Stateg Post Office Departncnt wlthln the gtate of lfcr York.

Ttrat deponent further aaya that the salil ailatresaee la the (ncf*cn*r$ile?c

>8) petftloner hereln and that the addreae set forth on catd rrappcr 1r the lart

knorn address of the (nrgroom&ao<*f{iht) Irctltloner.

Snorn to before ne thls

of Apri l



STATE OF I[EI{ YONK
STATE TAX CO}OIISSION

In thc l{atter of the Petltlon
I

of
a

ALBANY-EDISON O)CYGEN CO TNC. 
.

:
For a Redctenlnatl.on of a Deffcl.ency or
a Refnnd of Sa1es and Use 3
taxee under Artlcle(s) 28 & 29 of the

ATFIIIAVIT OT HAIIIre
OF TOrICE Of DftI&I!ilDETERMINATION
BY (@lrrfiED) HrrL

' 37 #i r'n ISi rg#/9s r i o d s

State of Nen York
County of Albany

Margaret A. Groelz r belng duly eirornl deposes and cayr that

she ls an employee of the llepartnent of Taxatlon and Finanecl ovcr 18 years of

agel and that on the 29ttr day of April- , L{6 r she rerrrcd thc wlthln

l{otlce of flcsCo&oa (o<Deterralnatlon) by (roaeffltx$ nal1 upoa Russe1 L.

Mccrath & James R6isanto (regresentatlve of) the petltloncr ln thc rtthtn

proceedlngl by encloalng a tne eopy thcreof ln a eeeurely eealed petpald

nrapper addrcased as folloys: Russell L. McGrath & James R. DiSanto, CPArs

i(;r':::;,:i'il*"*tt'"r 
and Rothstein

and by depoettlng eme errct"""$tt?.lopb"ilf$u"tofp*ti?u3:eescd rrapper rn a
(post offlce or officl.al depsltory) under the exclualvc care and euetcdy of

the llnlted States Poct Offlce Departncnt wtthln the State of lfcr York.

Ttrat deponent frrther Bays that the gald addresaee ls the (repreacfratlve

of) petttioner hcreln and that the addrcas set forth on aal.d rrappcti 1r the lert

knonu addreae of the (rcprescntatl,vc of thc) lntltloner.

Snoru to before ne thls



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUtLDtNG 9,  ROOM 107
STATE CAMPUS

ALBANY, N,Y,  12221

A R E A  C O O E  5 I 8

DAIFE$'J I
Albany, Nett York

Aprll 29' L9?6

A.Lbany-sdl.snn Oxltgen Ct. Itrc.
tO05 Central Avenue
Albany. Hffit York 12X05

Grsntlcnren r

Please take notice of the DESE3trgN1TION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (s ) ,r t  n6 -r.!  r .rr ' !  of the Tax Law, any
;;;;#i;; S1t8",S$ tL2f..,i.r an adverse deci-
sion must be commenced within
f rom the date of  th is  not ice.

4 ronthl.

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
deeis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

Enc .

cc :  Pe t i t i one r ' s  Rep re
Law Bureau

5 T 4 T E  T A r  C o M M t S S T O N

X E A R l t { G  u t { l T

P A U L  G R E E N B E R G

9 E C N E T A R Y  T O
c o M M l s s l o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(s18) 4s7-38s0

ts?"SR
entat ive

rA -1 .12  (L2 /7s )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

ALBANY-EDISON OXYGEN CO. , iNC.

for Revision of a Determination or
for Refund of Sales and Use Taxes under
Articles 2 B and 29 of. the Tax Law for
the Per iods March I ,  1971 through
Februa ry  28 ,  I 974 .

DETERMiNATiON

Appl icant ,  A lbany-Edison Oxygen Co.  ,  Inc. ,  2005 Centra l  Avenue,

Albany,  NewYork I2205,  has f i led an appl icat ion for  rev is ion of  a

determination or for refund of sales and use taxes under Art icles 28 and

29 of .  the Tax Law for  the per iod of  March 1,  l97I  through February 28,

L974.  (Not ice No.  90753714) .  A formal  hear ing was held before L.  Rober t

Leisner ,  Esq. ,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

Bu i l d i ng  #9 ,  S ta te  Campus ,  A lbany ,  NewYork ,  onAp r i l  29 ,  L975 ,  a t

9:30 A.M.  Appt icant  appeared by Tate,  DiSanto,  Mi l ler  and Rothste in,

C .P .A . ' s  (by  Russe l l  L .  McGra th  and  James  R .  D iSan to )  .  The  Sa les  Tax

Bureau  was  rep resen ted  by  Sau l  Hecke lman ,  Esq .  ( James  A .  Sco t t ,  Esq . ,

o f  counsel )  .
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ISSUES

I .  Whe the r  app l i can t ,  A lbany -Ed ison  Oxygen  Co . ,  I nc . ,  i s

responsib le for  New York State and local  sa les taxes on purchases of

cyl inders from an out-of-state vendor who has fai led to col lect said taxes

f rom appl icant .

II .  Whether charges imposed by applicant, Albany-Edison oxygen

Co., Inc. for the retention of cyi inders by i ts customers after thirty

days are subject to New York State and local sales tax.

IINpiNGS_9.I_FACr

I .  Appl icant,  Albany-Edison Oxygen Co.,  Inc. ,  f i led New York

State and locaI sales and use tax returns for the periods March L '  I97I

th rough February  28 ,  I974.

2 .  On  December  19 ,  L974 ,  as  a  resu l t  o f  an  aud i t ,  t he  Sa les  Tax

Bureau issued a Notice of Determination and Demand for Payment of Sales

and Use Taxes Due for  the per iod March L,  I97L to  February 28,  L974,  in

the  sum o f  $9 ,292 .37  p lus  pena i t y  and  i n te res t  i n  t he  sum o f  $2 ,243 .82

fo r  a  t o ta l  sum o f  $ I1 ,536 . f  9 .

3.  Appl icant ,  A lbany-Edison Oxygen Co. .  Inc.  was a New York

State corporat ion having i ts  pr inc ipa l  p lace of  bus iness at  2005 Centra i

Avenue,  Albany,  NewYork I2205.  One of  the act iv i t ies of  the company was

the d is t r ibut ion and sa le of  indust r ia l  and medica l  gases.
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4.  The cy l inders in  which appi icant ,  A lbany-Edison Oxygen Co, ,

Inc. ,housed these gases were purchased f rom Chemetron Corporat ion of

Phi ladelphia,  Pennsylvania.  Some of  the sa les invoices omi t ted New York

State and Albany County local sales tax whiie other invoices omitted the

Albany County local  sa les tax.  The sa les invoices were paid as b i l led.

5.  Appl icant ,  A lbany-Edison Oxygen Co. ,  Inc.  ,  on del ivery of

the cyl inders to i ts customers would charge and collect New York State

and local  sa les tax for  the gas purchased by sa id customers.  The

customers were given custody of the cyl inders for thirty days. At the end

of the 30 day period, a charge for each day that the cyl inder was kept by

the customer beyond the 30 day period was levied. Such charge in the

industry was called demurrage. A sales tax was not charged on the

demurrage.

6.  Appl icant ,  A lbany-Edison Oxygen Co. ,  Inc.  has of fered no

proof regarding the al legation that the statute of I imitations applied to

part of the period in issue or that the tax paid on some invoices was

not properly credited.



- 4 -

CONCLUSIONS OF LAW

A. That  appl icant ,  A ibany-Edison Oxygen,  Inc. ,  ds a customer,

is obligated for the payment of New York State and local sales taxes

whenever the person required to col lect the same has fai led to do so within

the meaning and in tent  o f  sect ion t133(b)  of  the Tax Law.

B. That the transaction wherein applicant, Albany-Edison Oxygen,

Inc. , loans the cy l inders to  i ts  customers for  a  30 day per iod,  f ree of

charge and for every day thereafter charges them a fixed rate for the

cy i inder  is  a  sa le wi th in  the meaning and in tent  o f  sect ion l I0 I (b) (5)

of  the Tax Law.

C. That the demurrage charqres imposed after the 30 day period

are subject to New York State and locaI sales tax in accordance with the

meaning and in tent  o f  sect ion 1I05(a)  of  the Tax Law.

D. The Notice of Determination and Demand for Payment of Sales

and Use Taxes Due is  susta ined and the appl icat ion of  A lbany-Edison

Oxygen ,  I nc . ,  i s  den ied .

DATED: Albany, New York
Apr i l -  29 ,  1976

"/,/ ./' ,,'
.  .4.r ; ' r . . . '  /J -  -- / ,n-t .  -  ,  /

TAX COMMISSION

PRESIDENT

MMISSIONER


