
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SARATOGA TREE EXPERTS, INC.

Jack Burke and Ted Gray
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Refund o f  Sa1es and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the Naet:€)< Period from

J u n e  1 ,  1 9 7 1  t o  M a y  3 1 ,  1 9 7 4 .

Sta te  o f  New York
County of Albany

S\^lorn to before me th is

of March29Lh

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY @pffsDq MArL

Patricia A. Roberts ,  be ing  du ly  sworn ,  deposes  and says  Ehat

she is  an employee of  the DepartmenL of  Ta.xat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  29 thday  o f March ,  1976,  she served the  w i th in

Notice of ExxlsilxN (or Determination) by (dElFtffS6lllf mail upon Saratoga Tree

Exper ts ,  Inc. :fue6s*EcDhtri<ue<"f)< the petitioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a secure ly  sealed posrpaid

v/ rapper  addressed a.s  fo lJ-ows:  Saratoga Tree Exper ts ,  Inc.
Box 311
Elizabethtown, NY L2932

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  Ehe  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S taEes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the {t€PG5$afig6tlq}€K

>of*  pet i t ioner  here in and Ehat  the address set  for th on said \4t raPPer is  the last

known address of the (regr**sl$s*j<re<xfx$dre) petitioner.

AD- 1.  30 ( r /74)

E . <=.t-,- -- Cr- . r] Sr-," r".,*\ *



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

SARATOGA TREE EXPERTS, INC.
Jack Burke and Bed Gray

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
T a x e s  u n d e r  A r t i c l e ( s )  2 8  &  2 9  o f  t h e
Tax Law for the exx(s! Period from
J u n e  1 ,  1 9 7 1  t o  M a v  3 1 ,  1 9 7 4 .

Sta te  o f  New York
County  o f  A lbany

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY QffiffiPW MAIL

. \ \
3S-*--.: (\*.gS-il

Patricia A. Roberts ,  be ing  du ly  sworn ,  deposes  and says  tha t

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

age ,  and  tha t  on  the  29 th  day  o f March ,  LEl6 ,  she served the within

Notice of &xk*bw (or Determination) by (xeoo{:t*ed) mail upon ,fack Burke

(xl'poe3ltiltraorxB:<rs' the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r^rrapper addressed a,s fol lows: Mr. i lack Bufke
B o x  3 1 1
Elizabethtown, NY L2932

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia . l  depos i to ry )  under  the  exc lus ive  care  and cusEody o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (xrpoqcxEt{tlDll{

gg[}  pet i t ioner herein a.nd that the address set forth on said \r t rapper is the last

known address of the frxpeseNkabrixs>o6<Xkq) petitioner.

Sworn

29tn'

E O

a y

before me th is

of  March

AD-1 .30  ( r / 74 )

,  L976.



STATE OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the Pet l t lon

o f

SARATOGA TREE EXPERTS. INC.
,Jack Burke and Ted Gray

For a Redeterminat lon of a Def ic iency or
a Refund of Sales and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax taw for the Xaran€+ Period. from
i lune 1 ,  1971 to  Mav 31 ,  1974.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY orxForEnD0 taIL

State of New York
County of Albany

Patr ic ia A. Roberts ,  being duly sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat ion and Finance, over t8 years of

age, and thaL on the 29Lhday of March  ,  L9 '16 ,  she  served the  w i th ln

Notice of St€tlBtblt (or Determination) by $oetxtf<Dd| mail upon Ted Gray

(ile$S$61l{ttr8tr|<S8)r the petlEloner in the withln

proceedlng, by enclosing a true copy thereof in a securely sealed postpaid

rdrapper addressed as fol lows: Mr. Ted Gray
Box 3ll
Elizabethtown, NY 12932

and by deposit lng same encLosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  deposttory) under the exclusive care and custody of

Ehe United States Post Off ice Department within the State of New York.

Tha.t deponent further sa.ys that the said addressee is Ehe (regnxeuO8tre<

di8) petltioner hereln and Eha.t the address Bet forth on sald wra.pper ls the laet

known address of the (8ltFfle6$trc$ufitanoo<EBd) peEitloner.

to before me thisSworn

29Lh a.y of March

AD-1 .30  (L174)

, L976. J$."l^-- O- . $-F="-*X-s-



STATE OI' NEI{ YORK
STATE TN( CO},IMISSION

In the l lat ter of  the Pet l t lon

o f

SARATOGA TREE EXPERTS, INC.
Jack Burke and Ted Gray

For a Redeterminat lon of a Def ictency or
a Refund of Sales and Use
Taxes under Art , ic le (s) 28 & 29 of the
Tax Law for rhe >gl6xf{€t Period from
June 1 ,  1971 to  Mav 31 .  1974.

Stat,e of New York
County of Albany

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY @trglg[xE) MArL

Patricia A. Roberts ,  being duly sworn, deposes and says that

she is an employee of the DeparLment of Ta.xat ion and Flnancer over 18 years of

age, and thaE on the 29LHay of March ,  19 76, she served the wlthtn

Norice of >Dex:ixlnco< (or Determlnation) by :(xcog{*Jod}xmai1 uPon .Tames G.

Dobie,  Ese. (representat lve of)  the Pet l t toner in the wlthin

proceeding, by encloslng a true copy thereof in a securely sealed postpald

\trapper addressed as fol lows: James G. Dobie, Esq.
I  Elm Street
Malone, NY L2953

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ia. l  depository) under the exclusive care and custody of

the United States Post Off lce Department wtthln the State of New York.

That deponent further says that the said addressee is the (representat lve

of) petitioner hereln and that the addreea aet forth on sald \ttaPPet le the last

known address of the (representat lve of the) pet l t loner.

Sworn to before me

29Eh day-.of

thls

March

AD-1 .30  (L /74 )

, L976. _$t$...i-* c* - B\*..



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

DATEDT Albany. [ctt York
tlarclr 29, 1976

Saratoga Tre.
Eox 311
!Il:abcthtown,

Oentlqonr

Bx;rortr, Inc.

rv u932

/ HoarLnq offlerr
cc :  Pet i t ioner 's  Representa t ivez  -

Taxing Bureau's RePresentat ive:

PLease take notice of the DEETR11IAAIIOS
of the State Tax Comrnission enclosed herewith.

Please take further not ice that Pursuant to

Sect ion(s) 1139 & 1243 of the Tax Lawr anY
proceeding in-CourE io ieview an adverse deci-

sion must be cornrnenced within 4 mntlff
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed
wiLl be referred to the

to the undersigned. TheY

Enc.

A O O R E S S  Y O U R  R E P L Y  T O

rEL EPHoN E : ts r a t-4!12-=185O--

rA -1  .  12  0 /7  6 )



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
STATE CAMPUS

A L B A N Y ,  N . Y .  1 2 2 2 7

DhTEDT *lberry, nil torl
Hnselr Z9' t9?6

A O D R E S S  Y O U R  R E P L Y  T O

TELEPHoilE: (srs) 
lt? rt tf !0

!lF. ;l*cfc &lrkr
Dorr 33.1
Plt&bothtqnrn, Sf

Dnas k, tnfhor

p l e a S e  t a k e  n O t j ^ o  n €  + l r a

or the state r"*"Eoilr;;;." "D,,SlffitSIJflr'.

Please take further notice that Pursuant to

::::1:ll I *rlt"* l3tt"r"i'":':.Tll:;"i:'proceeol-ng l.n cc
sion must be cormnenced within 

C rcnt$n
from the date of this not ice.

Inquirles concerning the computatlon of tax
due or refund allowed in accordance with this
decision or concerning any other natter relative
hereto rnay be addressed to the undersigned. They
will be referred to the Proper party for reply.

Enc .

cc :  Pe t i t i one r ' s  Rep re

Taxing Bureau t s Representatl-ve :

13932

rA -1 .12  (L176 )
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STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Df,TEDT ALbanyr f,av Yorle
t{arclr 29' 1975

STATE TAX COMMISSION

r t&, Tod Oray
Eox 311
Ellgabothtottnr Xf

Dcar l{r. Olayr

12932

Please take nouice of the DEAIatrUIIATICI;.
of  the State Tax Cormnission encLosed here$t i th '

PLease take further not ice that Pursuant to

Sect ion(s) Xl39 & 1243 of the Tax Law' any

proceeding in 'court  to review an adverse deci-

sion must be cormnenced within 4 rcfftlU
from the date of this not ice.

Inquiries concerning the computatLon of tax
due or refund altowed in accordance with thLs
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. They

will be referred to the ProPer party for reply.

Enc .

cc :  Pet i t ioner 's  RePre

Taxing Bureauts RePresentat ive:

A O D R E S S  Y O U R  R E P L Y  T O

rEL EPHoil E: rs r e r-{$il.rt$tflp-

rA -1 .12  0 /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

SARATOGA TREE EXPERTS, INC.,
Jack Burke and Ted cray

for Revision of a Determinat ion or for
Refund o f  Sa1es and Use Taxgs  under
Ar t i c les  28  and 29  o f  the  Tax  Law fo r
the  Per iod  f rom June I ,  I97 I  to  May 31 ,  1974.

DETERMINATION

Appl ican ts ,  Sara toga Tree Exper ts ,  Inc . ,  Jack  Burke  and Ted

Gray ,  Box  311,  E l i zabeth town,  New York  L2932,  have f i led  an  app l ica-

t ion  fo r  a  rev is ion  o f  a  de terminat ion  or  fo r  re fund o f  sa les  o r

use taxes  under  Ar t i c les  28  and 29  o f  the  Tax  Law fo r  the  per iod

June 1 ,  L97L to  May 31 ,  1974.  A  fo rmal  hear ing  was schedu led  fo r

D e c e m b e r  I 7 ,  L 9 7 4 ,  d t  1 1 : 4 5  A . M .  a t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x

Commiss ion ,  Bu i ld ing  #9 ,  S ta te  Campus,  A lbany ,  New York .  Pr io r

to  the  fo rmal  hear ing ,  app l i can ts  adv ised the  Sta te  Tax  Commiss ion ,

in wri t ing, that they waived a formal hearing. They requested that

the  Sta te  Tax  Commiss ion  dec ide  the  case upon the  en t i re  record

conta ined in  the  f i le .  The Sta te  Tax  Commiss ion  renders  the  fo l low ing

d e c i s i o n  a f t e r  d u e  c o n s i d e r a t i o n  o f  s a i d  r e c o r d .  N o t i c e  N o .  9 O 7 5 3 L 2 I .
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TSSUES

I .  D id  the  ren ta l  o f  t r ucks ,  men  and  equ ipmen t  f o r  t ree

removal  and t r imming and other  landscaping serv ices by appl icant ,

Sa ra toga  T ree  Exper t s ,  I nc . ,  cons t i t u te  a  taxab le  se rv i ce ,  o r  was

i t  a  non - taxab le  ren ta l?

o f l .  Was  the  sa les  tax  pa id  by  app l i can t ,  Sa ra toga  T ree

Exper t s ,  I nc .  o r r  pu rchases  o f  veh i c les ,  €gu ipmen t  and  supp l i es

fo r  i t s  bus iness  a  p rope r  sa les  tax  c red i t?

FIIIDINGS OF FACT

I .  On  Sep tember  1 -9 ,  1974 ,  t he  Sa les  Tax  Bureau  i ssued  a

No t i ce  o f  De te rm ina t i on  and  Demand  fo r  pavmen t  o f  sa les  and  use

taxes  due  aga ins t  app l i can ts ,  Sa ra toga  T ree  Exper t s ,  I nc . ,  Jack

Ehr rke  and  Ted  Gray ,  i n  t he  sum o f  $7 ,086 .98 .

2 .  Dur ing  the  pe r iod  f rom June  l ,  L97 I  t h rough  May  31 ,  L974 ,

app l i can t ,  Sa ra toga  T ree  Exper t s ,  I nc .e  was  a  domes t i c  co rpo ra t i on

which entered in to wr i t ten contracts  wi th  the New York Telephone

Company under  which i t  agreed to per form the tasks of  t r imming

t rees ,  remov ing  t rees ,  cu t t i ng  b rush  and  genera l  c l ea r ing  o f  r i gh ts

o f  way  fo r  t e lephone  I i nes .

3 .  Dur ing  the  pe r iod  i n  i ssue  app l i can t ,  Sa ra toga  T ree

Exper t s ,  I nc . ,  a l so  d id  a  g rea t  dea l  o f  wo rk  fo r  i nd i v idua l  owners

cons i s t i ng  o f  p lan t i ng  t rees ,  sp ray ing r  p run ing  and  o the r  l andscap ing

work .
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4 .  Dur ing  the  pe r iod  i n  i ssue  app l i can t ,  sa ra toga  T ree

Exper ts ,  Inc. ,  charged an hour ly  ra te for  the men who d id the

work,  and for  the t rucks and equipment  used in  fu l f i l l ing each

con t rac t .  I t  cha rged  and  co l l ec ted  New York  S ta te  sa les  tax  on

i t s  g ross  b i l l i ngs .  I t  pa id  r e ta i l  sa l es  t axes  on  t he  t r ucks ,

equipment  and suppl ies i t  purchased for  use in  i ts  bus iness.  Trucks

were  fu rn i shed  by  i t  w i th  d r i ve rs ,  gaso l i ne  and  supp l i es .  The re

was  no  separa te  cha rge  fo r  ren ta l  o f  t he  t rucks  a lone .

5.  Jack Burke and Ted Gray were responsib le of f icers of

Sa ra toga  T ree  Exper t s ,  I nc .  du r ing  the  pe r iods  i n  i ssue .

CONCLUSIONS OF LAW

A.  Tha t  du r ing  the  pe r iod  f rom May  L ,  L97L  th rough  May  3 I ,

I g74 ,  app l i can t ,  Sa ra tog ra  T ree  Exper t s ,  I nc . ,  was  engaged  in  the

bus iness  o f  l andscap ing  and  no t  i n  t he  bus iness  o f  l eas ing  veh ic les .

B .  Tha t  t he  und i f f e ren t i a ted  q ross  cha rges  o f  t he  app l i can t ,

Sa ra toga  T ree  Exper t s ,  I nc .7  du r ing  the  pe r iod  i n  i ssue  cons t i t u ted

taxab le  sa les  o f  se rv i ces  and  no t  ren ta l s  o f  equ ipmen t .

c .  Tha t  t he  pu rchases  o f  veh i c les ,  gaso l i ne ,  supp l i es  and

repa i r s  t o  the  a fo resa id  veh ic les  du r ing  the  pe r iod  i n  i ssue  were

sub jec t  t o  re ta i l  sa les  tax  payab le  by  app l i can t ,  Sa ra toga  T ree

Expe r t s ,  I nc .
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D.  Tha t  t he  app l i ca t i on  o f  Sa ra toga  T ree  Exper t s ,  I nc . r

Jack Br : rke and ted Gray,  for  a  refund of  sa les tax is  denied in

a l l  r espec ts  and  the  No t i ce  o f  De te rm ina t i on  and  Demand  fo r  pay -

nen t  o f  sa les  and  use  taxes  due  i ssued  Sep tember  19 ,  L974  i s

sus ta  i ned  .

DATED: Albany, New York i  STATE TAX COMMISSTON
March 29,  l -976 |

COMMTSSIONER

--/24,s::'

COMMISSIONER


