
STATE OF NEI^I YORK
STATE TN( COMT"IISSION

In the Matter of the Pet i t ion
:

o f
ROBERT J. LTTTELL, ,JR. :

d/b/a VTLLAGE RESTAURAMT (SeIIer)
For a Redeterminat ion of a Def ic lency or :
a Revtsion of a Determinat lon or a Refund
of  Sa les  & Use :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the XXaS<@FOf Period (s) :

etarch f, 1969 - Novefte

State of New York
County of Albany

Sworn to before me thls

2lst  day of December ,  L9 76

AFTIDAVIT OF MAILING

Bruce Batchelor , being duly sworn, deposes and says that

ehe is,an enplot:u. :  the Department of Taxat lon and Ftnance, over 18 years of

age,  and tha t  on  the  2 ls tday  o fDecember  ,  L9  76r :he  served the  w l th ln

Not ice of  Determinat ion
d/b/a Vil tage Restaurant

by (caooltlcr$ maiL upon Robert J. Littell , Jt.

(Se11er ) (neerccer*e$Da<cft) the petltioner ln the wlthln proceedlng,

by enclos ing a Erue copy thereof  in  a securely  seal -ed postpatd wrapper addressed

as fo l lows:  Rober t  J .  L i t te l l ,  J r .
d /b/a Vi l lage Restaurant  (Sel ter )
Main Star Avenue
P leasan t  Va l l ey ,  N .Y .

and by deposi.t ing same enclosed- in a postpald properly addressed wrapper ln a

(post off ice or off icial deposltory) under the excluelve care and custody of

the United States Postal Service withln the State of New york.

That deponent further says that rhe said addressee ls the (xevuel'attretx$at

>ofixhd petitioner herein and that the address set forth on sald lrrapper ls the

last known address of the (XSlFoeqpxiac{xs>o6<*hd peEitioner.

rL-3 (2176)

8rr.r* B.cbref'



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Dcoanbrr 2L 1976

A O D R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: 1516y l t7- l8 iO

rnoD.rt il. I,tttrll, fi.
ah/a vlllrgt Rmtaunnt (Scltcrl
tlrln Strr lvrmra
Fl.annt tllllry, [.y.

D.rr Slrr
Please take notice of the Dg1'mglp;1tltr
of  the State Tax Commission encLosed herewith.

Please take further notice that pursuant to
Sect ion(s) 1l t8 e l t { !  of  the Tax Law, any
proceeding in court to revielit an adverse deci-
sion must be conunenced within 4 nOnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

J"ry tnrly yours'
-/ , / (--';-^?ffidi."

Sulrnrtror of, etll
Brerlngn

elrtnrEnc.

c c :  :

Taxing Bureauts Representat ive:

rA -1 .  12  (L /7  6 )



STI$E OF NEI^I YORK

STI{IE TN( CO}SfiSSION

le the trbtter of the Applicaticrn

of

ROBER| J. LITIELL, JR.
d/b/ a VILIA@ RESxAllRAllI (Seller)

for Revision of a Determination or for Refirnd of
Sales and Use Tares r:order Articles 28 ai 29 of
the Tax I-avy for the Period }4arch 1, L968 -
Norrcnber 30, L970.

DEIERMIMTION

ApplicantrRobert J. LiEte11, Jr. d/b/a Village Restarrart, lfain Star

Avenr:e, Pleasant Valley, New Yor$ has filed ae application for revisisn of

a determination or for refind of sales and use ta:€s urder Articles 28 nd 29

of the Tax Law for the period l4arch 1, 1968 thror:gh l.Iovenber 30, L970. A

srnall claims hearing was held before Joseph Chyrywaty, Hearing Officer at the

offices of tlre State Ta:< Cormrission, State Canpus, Albany, Ner,,r York, on

Jr-nre 18, L976, at 10:45 A.M. Applicant appearedprs se. Itre Sales Tax Btreau

appeared by Peter J. Crotty, Esq., (Solonrn Sies, Esq. of cor:nsel).

ISSTIE

b 5V/" of the applicarrt's gross sales consist of ta:<able restarrant meals

of $1.00 or npre?

FIMII{GS OF FACT

l. Applicant, Robert J. Littell, Jr. dlb/a Village Restar.nrant, tinely filed

New York State and local sales and r:se ta>< returns for the period l4arch 1, L968

througfr Norzenber 30, L970.

2. On March 15, L97L, the Sales Tax Br-rreau issr:ed a Notice of Determination

an{ Donand for paynrent of sales and use taxes dr:e against applicarrt, Robert J.

Littell, in tlre anor.rnt of $1,639.81, tax and interest dr:e. This determinaEion was

issr:ed as the result of a review bv the Sales Tax Buceau of the sal-es ta< retuns
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filed by the applicant, Robert J. Littell, and holding 5ff/" of the gross sales

reported on these refin:ns as being tanable.

3. On }4ay 5, 1971 the applicant, Robert J. Littell, sent colzespondence

to the Sales Tax Br-reau protesting the tax dr:e resulting frm the issuance of ttre

Itlorice of Determination.

4. Applicant, Robert J. Littell, Jr., d/b/a Village Restar-rsrt, or.rned and

operated a "diner type" restarralt in Pleasant Valley, New York &-ring the

period l4arch 1, 1968 ttrror:gfr Norzenrber 30, L970. Ile sold ttre br:siness on

Decenber I, L970. The diner was open daily f:L'om 6 A.M. to B P.M. and catered

rnainly to a breakfast clientele. Sales consisted of the nornral brealcfast neals,

with sa'rdrnriches, h-rrcheon and dirrrer specials being available at lurch and

dirrrer hor-rs. No alcoholic berrcrages were ssrred. The breakfast nBnu indicated

that no single itsn on the nsru was in excess of $ .99, hor,uerrcr, a ccnbination

of 2 or 3 itenrs could harrc a val,r:e of $1.00 or rore.

5. Applicant, Robert J. Littell, curputed taxable sales by totaling all

entries of $1.00 or rrDre on the cash register tapes. He ttren entered these

armtnts in a sales book. He <lid not retain any guest checl$ or register tapes

to sl-pport the entries in tl:re sales book. The taxable sales as reported cn his

sales tax retuns were approxinrateLy L5% of ttre gross sales reported.

6. The Sales Tax Btreau in an effort to slrpport their determinatiorr that

5Cf/" of the applicant's gross sales were ta<able, con&rcted a sales in progress

test for the 3 days of January 10, LI xd 12, L972. This test was ccndtrcted cn

the prentses of the pr:rctraser rrDre than a year after the applicant sold the

business. The result of this test revealed that 55.5% of gross sales were $1.00

or IIDre.

7. Itrat r-pcrn the drarge of ovnership on December 1, L970, the pr:rctraser

significantly raised his prices !ftich vilren stibsequently revisred by the Sales

Tax Br:reau reflected ttrat 55.5% of tlre sales were $1.00 ore rrDre. D-ring the
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period l4arch 1, 1968 througfi Norronber 30, L970,35% of the gross sales consisted

of sales of $1.00 or rDre.

CONCLIISIONS OF IAI^I

A. That the applicant, Robert J. Littell, Jr. , d/bla Village Restau:cant,

presented docurnerrtary arrd sr.rbstarrtial evidence to Prove that the sales of

restarrant meals for $1.00 or rrore constituLed 35% of reported gross sales.

B. That the appLication of Robert J. Littell, Jr. , d/bla Village

Restarrant is granted to the ectent that additional sales tac dle for the

period March 1, 1968 through Novenber 30, 1970 is reduced from $1,391.08 to

$851.91 together with such interest as rnay be larfrrlly cn^dng; that the Sales

Tax Br.reau is hereby directed to accordingly rrcdify the Notice of Dete:mination

and Denrand for paynert of sales ard use taxes dr:e issued }4arch 15, 1971, srd

that except as so granted, the application is in all other respects denied.

DN|ED: Albany, Ner,'r York
Deeember  2 I ,  L976

\ r  I

\\u-m^^ Y^,"*

/2,*24.L
ffi


