
STATE OF .NEW YI)RK
STATE TAX COMMISSION

In  the  MaEter  o f  the  Pet i t ion

o f

JOHN F. AIID SARAH MAHONEY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income Tax
Taxes  under  Ar t i c le  @ 22 o f  the
Tax Law fo r  the  Year6s*  1972

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
Coun ty  o f  A lbany

MARY LOU SAMUELS ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age ,  and  tha t  on  Ehe  I s t  day  o f Apri l  ,  L9 76, she served the within

Notice of Decision (oo<eeOemkreOdxxX by (cert i f  ied) mai l  uponJohn F. and Sarah

Mahoney >(xe$oexsrcoulxe<>tDf) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

r^rrapper addressed a.s fol lows: Mr. and. Mrs. John F. Mahoney
Norwood
New York 13668

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t deponent further says that the said addressee is the (xepcexxde,otrx

o6 i  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  h r rapper  i s  the  las t

known address of the >(xxpo€6xxD€o{xx)lr€<xk4 petitioner.

Svrorn

l s t

ot

d

before me

o f

th is

Apri l  ,  1976

A D - 1 . 3 0  ( t / 7 4 )



STATE OF.NEW YORK
STATE TAX COM},IISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

JOHN F. A\TD SARAH MAHONEY

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income Tax
Taxes  under  Ar t i c le  @ 22 o f  the
Tax Law fo r  the  Year (s$  L972

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

MARYLOU SAMUELS , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat. ion and Finance, over 18 years of

a g e ,  a n d  t h a l  o n  t h e  l s t  d a y  o f  A p r i l  ,  L % 6 ,  s h e  s e r v e d  t h e  w i t h i n

Notice of Decision {oo<lcrFelmtm6ri*x) by (cert i f ied) mai l  uponF'rancis R. i lenne

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  Ehereof  in  a  secure ly  sea led  pos tpa id

vr rapper  addressed as  fo l lows:  Franc is  R.  Jenne,  CPA
t Chestnut, Street,
Potsdam, New York L3676

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia . l  depos i to ry )  under  Ehe exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f )  pe t i t ioner  here in  a .nd  Ehat  the  address  se t  fo r th  on  sa id  wraPPer  i s  the  las t

known address of the (representa.t ive of the) pet i t ioner.

Sworn

1s t

be fo re me this

Apri lri "'

AD-1 .30  ( r 174 )

,  L976.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILOING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N.Y.  12221

A R E A  C O O E  5 I 8

rrArFf,rrr Albany, New Yorku" 'w '  
Aprl , l -1,  t976

llr, and l{rs. .fohu f. trhhonry
Ioruood, [mr Yo;k 13669

Doatr llr. Nnd ilrtrc. tialroncyr

P1ease take notice of the D*tSIOf
of the State Tax Commission enclosed herewith.

P1ease take further notice that pursuant to
Section (d 690 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be eommenced within 4 tttonthe
from the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aeeordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wi l l  be referred to the proper party for
rep l y .

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

HEARING
Ire Tt't(
OFFICER

Representat ive

s T A T E  T A X  C O M M t S S T O I {
' H E A R I N 6  U N I T

P A U L  G R E E N B € R G

SECRETARY TO
c o M M r s S r o N

A O D R E S S  Y O U R  R E P L Y  t O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(s18) 457-38s0

r [ - t .L2 (L2/7s)



STATE OF I{EW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN F. and SARAH MAHONEY DECISION

for a Redetermination of a Deficiency
or for Refund of Personal Income Tax :
under Art icle 22 of the Tax Law for
the  Year  L972 .  :

Petit ioners, John F. and Sarah Mahoney, have f i led a petit ion

for  redeterminat ion of  def ic iency or  for  re fund of  personal  income

tax under  Ar t ic le  22 of  the Tax Law for  the year  L972.

(F i l e  No .  2 - I 9 IOB522 )  .

TLre petit ioners waived in writ ing a formal hearing and submitted

the case to the State Tax Commission upon ttre entire record contained

in the f i le. Ttre State Tax Commission renders the fol lowing decision

af ter  due considerat ion of  sa id record.

ISSUE

Is kitchen equipment used in a restaurant business tangible

personal property or other tangible property used principally in the

product ion of  goods for  purposes of  the investment  credi t  a l lowed

under  sect ion 606 of  the Tax Law?

FINDINGS OF FACT

1. The petit ioners, John F. and Sarah Mahoney, t imely f i led.

a New York State resident income tax return.

2.  On JuLy 29,  1974,  the Income Tax Bureau issued a Statement
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o f  Aud i t  Changes  aga ins t  t he  pe t i t i one rs  asse r t i ng  tha t  add i t i ona l

tax was due on the grounds that  cer ta in  assets purchased by the

pe t i t i one rs  d id  no t  qua l i f y  f o r  an  i nves tmen t  t ax  c red i t .  A  No t i ce

o f  De f i c i ency  was  i ssued  i n  the  to ta l  amoun t  o f  937 .2O.

3 .  The  pe t i t i one rs ,  John  F .  and  Sarah  Mahoney ,  a re  pa r tne rs

in  a restaurant  bus iness known as the Sunset  Lodge located in

Norwood,  New York.  At  some t ime af ter  December 31,  1968,  the

pet i t ioners purchased k i tchen equipment  deprec iable under  sect ion L67

o f  t he  rn te rna l  Revenue  code  hav ing  a  use fu l  l i f e  o f  more  than

four  years.  Such equipment  was s i tuated in  New York State and was

used  p r i nc ipa l l y  i n  t he  p repa ra t i on  o f  f ood  i n  the  pe t i t i one rs '

r es tau ran t .

OPINION

Sec t ion  606  (a )  ( f )  o f  t he  Tax  Law pe rm i t s  a  c red i t  aga ins t

pe rsona l  i ncome tax  equa t  t o  one  pe rcen t  o f  t he  cos t  o r  o the r  bas i s ,

for  Federa l  income tax purposes,  o f  tangibre personar  proper ty

and  o the r  t ang ib le  p rope r t y ;  i nc lud ing  bu i l d ings  and  s t ruc tu ra l

componen ts  o f  bu i l d ings  acqu i red ,  cons t ruc ted ,  recons t ruc ted  o r

e rec ted  a f te r  December  31 ,  1968 ,  and  be fo re  January  I ,  L974 .  I n

o rde r  t o  be  e l i g ib le  fo r  t h i s  c red i t ,  such  tang ib le  pe rsona l  p rope r t y

or  other  tangib le proper ty  must  be "pr inc ipa l ly  used by the taxpayer

in  the  p roduc t i on  o f  goods  by  manu fac tu r i ng ,  p rocess ing ,  assemb l ing ,

re f i n ing ,  m in ing ,  ex t rac t i ng ,  f a rm ing ,  ag r i cu r tu re ,  ho r t i cu r tu re ,

f l o r i cu l t u re ,  v i t i cu l t u re  o r  con rmerc ia l  f i sh ing "  pu rsuan t  t o  se r : t i on

606  (a )  ( 2 )  o f  t he  Tax  Law .
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The petit ioners argue that the kitchen equipmert in question was

ut i l ized in  the product ion of  goods pursuant  to  sect ion 606 (a)  (2)  o f

the Tax Law since food was processed by this equipment in the

petit ioners' restaurant business. TLre Income Tax Bureau argues that,

for  the purposes of  sect ion 606,  the product ion of  goods by processing

d.oes not includ.e the preparation of food by a restaurant, a service

o r ien ted  bus iness .

In the memorandum aceompanying the introduction of the bill

adding th is  credi t  to  the Tax Law (N.Y.S.  Legis la t ive Annual ,

L969,  p9.  447)  a s tated purpose of  the proposed leg is la t ion was

to encourage the modernization of antiquated production faci l i t ies

and to make New York a more attractive location for manufacturers by

giv ing a tax credi t  for  new investments in  product ion fac i l i t ies.

Reference was also made to the fact that New York was an old manu-

facfirr ing state with many obsolete production faci l i t ies. Tax

incentives were urged in order to persuade ownersof such enterprises

to mod.ernize and remain in New York. I t  appears that the Legislature

intended the investment credit of section 606 of the Tax Law to apply

to cer ta in  industr ia l ,  agr icu l tura l ,  and commerc ia l  f ish ing act iv i t ies.

Tkre word "processing" was intended to refer to a type of industrial

activity related, to manufacturing. f lre preparation of bod by a

restaurant is a service and is not included in this meaninq of

p rocess ing .

CONCLUSIONS OF LAW

A. T'hat, the preparation of food by a restaurant does not

const i tu te product ion of  goods for  the purposes of  sect ion 606 (a)  (2)
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of the Tax Law. Therefore, kitchen equipment purchased for use in

the preparat, ion of food by a restaurant does not quali fy as tanTible

personal property or other tangible property el igible for the

investment  credi t  a l lowed by sect ion 606 (a)  ( f )  o f  the Tax Law.

B.  Tt rat ,  the pet i t ion is  denied.

DATED: Albany, New York

Apr i l  L ,  L976

STATE TAX COMMISSISN

\-:>'V//a-'Oryt/e-1r /

COMMTSSTONER


