
STATE.OF NEi{ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ton

HOPE'S WINDOWS, OT&TSTON OF ROBLIN
HOPE' S INDUSTRIES, INC.

For a RedeEerminat ion of a Def ic iency or
a Revision of a Determinat l .on or a Refund
of Sales and Use
Taxes under Arttcle(s) 28 & 29 of the

\?\ f sv t:!', 3t?#*t TnrFtP e r i od ( s )

State of New York
county of AlbanY

Janet Mack , belng duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 21st day of October ,  1976, she senred the wlthln

Notice of Determination
Indus t r ies ,  Inc .

(regexm'+tc*xeoof) the petitioner ln the withln proceedlng,

by encLosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l tows:  Hope 's  Windows,  D iv is ion  o f  Rob l in
Hope 's  Indus t r ies ,  Inc .
84 Hopkins Avenue
Jamestown, New York L470L

and by deposlting same enclosed ln a postpald properly addreesed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the said addreaaee ls the (neAr*qg**ffi2Q

*&1g[t1) petitioner herein and that the address set forth on said wrapper ie the

last known address of the (*p13eeX**fdiUg<nf<xqt!?) petltloner.

AFFIDAVIT OF MAILING

Hope's l , I indows , Division
by QurraD0ftt) mail upon of-Roblin, Hope's

Sworn

2Lst.

,o b{&" ^"

o,r,ofi"b

rA- 3 (217 6>

,  L976.



STATE"OF NEbI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

HOPE'S WINDOWS, f,'1' ' 'O* OF ROBLIN
HOPE'  S INDUSTRIES,  INC.

For a Redetermination of a Deficiency or
a Revis ion of  a DeterminatLon or  a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the XItAfc{PFoa Perlod (s)
3/ I l68  th rough 2 /28 /7L

AFFIDAVIT OF I,TAILING

by

a s

State of New York
county of Albany

Janet Mack , being dul,y sworn, depoaee and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 2Lst day of October ,  L976, she served the wlthin

Notice of Determination by &rxtmf*x*) mail upon Ronald H. Jensen, Esq.

(representat ive of)  the pet l tLoner Ln the within proceedlng,

enclosing a true copy thereof ln a securel .y seaLed postpal.d wrapper addressed

fo l lo lss :  Rona ld  H.  Jensen,  Esq.
Jaeckle, Fleischmann & Mugel
700 Liberty Bank Bui lding
Buffalo, NY L4202

and by deposlt ing same enclosed ln a postpaid properly addressed wrapper ln a

(posc off ice or off lc ial  deposltory) under the exclusive care and custody of

the Unlted States Post,al  Servlce wlthin the State of New York.

That. deponent further says that Ehe said addreesee ls che (representatlve

of the) peLiEioner herein and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet l t ioner.

TA-3  (2176)

me thls

,  L976.



STATE TAX COMMISSION

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

Octobor 21, L976

Hopc'r lftndorrl, Dtrrlrlur of Robltn
lbpe' e Indrntrlca, Inc.
84 Hopktnc Avamn
Jcmetona, Nlr York 14701

Gcntlcmon r
Please take notice of the D8ItsR!'fIILATION
of the State Tax Conunission encLosed herer,rith.

PLease take fur ther  not ice that  Pursuant  to

Sect ion(s) 1138 md 1243 of the Tax Law, any
proceeding in court to revieht an adverse deci-
sion must be conrnenced within 4 Wnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor^red in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party fol repLy.

Very

A D D R E S S  Y O U R  R E P L Y  T

TELEpHoNE:  151s1 457-  3850

r

Enc.

cc :  PetL t loner 's  Represe a t i ve :

Taxing Bureaurs Representat ive:

TA-1 .12 ( L / 7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl icat ion

o f

HOPE'S WINDOWS, DIVISION OF ROBLIN
HOPE'  S INDUSTRIES,  INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Period March 1, L968 through February 28,
L9  7L .

I .  I , r lhether  appl icant ,  Hope's  Windows ,  is  a

from the imposit ion of the use tax in accordance

intent  o f  sect ion 1110 of  the Tax Law.

Appl icant ,  f iop" 's  Windows,  wi th  of f ices at  84 Hopkins Avenue, . .

Jamestown,  New York L470L,  has f i led an appl icat ion for  rev is ion

of a determination or for refund of sales and use taxes under Art icles

28 and 29 of the Tax Law for the period March 1, 1968 through February

28 ,  L97L .

A formal  hear ing was held before L.  Rober t  Le isner ,  Hear ing

Off icer ,  &t  the of f ices of  the State Tax Cornniss ion,  State Of f ice

Bu i l d ing ,  Bu f fa lo ,  New York ,  oo  Augus t  23 ,  L973 ,  a t  9 :30  A .M.  App l i can t

appeared by Ronald H.  Jensen,  Esg. ,  o f  Jaeck le,  F le ishmann and Muge1.

The  Sa les  Tax  Bureau  appeared  by  Edward  H .  Bes t ,  Esq . ,  (F ranc i s  x .

Boy lan ,  Esq . ,  o f  counse l ) .

ISSI]ES

DETERMINATION

fabr icator ,  exempt

with the meaning and
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I I .  h l t re ther  the s tock i tems and custom-made non- insta l led i tems

sold by appl icant ,  Hope's  Windows,  in  the regular  course of  i ts  bus iness

are the same k ind of  tangib le personal  proper ty  so ld by appl icant  as

custom-made instal led i teurs within the meaning and intent of section

1110 (B)  of  the Tax Law.

III .  WLrether the method used by the Sales Tax Bureau in computing

the use tax due f rom appl icant ,  Hope's  Windows,  was inequi tab le and

produced a resul t  contrary  to  the meaning and in tent  o f  sect ion 1110

of the Tax Law.

IV.  Whether  sect ion 1110 of  the Tax Law as appl ied to  the act iv i -

t ies of  appl icant ,  Hope's  l i l indows,  is  contrary  to  the proscr ip t ions

of  the Uni ted States and New York State Const i tu t ions.

V.  Whether  appl icant ,  Hope's  Windows,  had reasonable cause for

fa i l ing to  pay the use tax assessed.

FINDINGS OF FACT

1.  On August  28,  L972,  the Sal -es Tax Bureau issued a Not ice of

Determination and Demand for Payment of Sales and Use Taxes Due against

appl icant ,  Hope's  Windows,  for  the per iod March 1,  1968 through February

28 ,  L97L ,  i n  t he  sum o f  $64 ,899 .08 ,  p l us  pena l t i es  and  i n te res t  o f

$23 ,59L .78 ,  f o r  a  sum to ta l  o f  $88 ,490 .86 .  Sa id  amoun t  i s  t he  use  tax

due on va lue added to tangib le personal  proper ty  so ld and insta l led by

app l i can t .

2 .  Appl icant ,  Hope's  Windows,  is  engaged in  the business of  making

and instal l ing curtain walls, custom-made metal and aluminum windows and

door  f rames for  non-res ident ia l  const ruct ion.  I ts  Business is  concentrat -

ed in  the "arch i tectual  market" ,  which consis ts  of  commerc ia l ,  inst i tu t ional
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and educat ional  bu i ld ings which are specia l ly  d .es igned by arch i tects .

Applicant frequently acts as a subcontractor responsible for the

furnishing and instal l ing of frames for exterior openings in buildings

for doors and windows. The frames are usually custom-made to the

a rch i tec t ' s  demand ing  spec i f i ca t i ons .

3. The windows and door frames are made from hot rol led steel

sections, aluminum extrusions and sheets of steel purchased from various

steel and aluminum manufacturers. The steel sections and ah::ninum

extrusions are obtained from the manufacturer in standard lengths, f irst

cut  to  the length speci f ied in  the mater ia l  l is t  per ta in ing to  the

par t icu lar  job.  The ends of  the lengths are coped and,  af ter  necessary

holes are punched, the lengths are welded together into frames in

accordanee wi th  speci f icat ions.  The sheet  s tee l  is  cut  to  sLze,  coped,

punched wi th  holes,  and bent  in  a press in to channel  shaped meta l  lengths,

subsequent ly  welded together  to  form a f rame.  In  the vast  major i ty  o f

cases the appl icant  does not  inc lude gLazLng in  the product ion process,

leaving this task to another subcontractor. Often the production

process inc ludes the insta l la t ion of  jo in t  bars or  door  but ts ,  no ise

control insulation and insulated and thermal frames.

4.  Most  o f  the custom-made f rames are insta l led by appl icant ,  Hope's

Windows,  in  i ts  pos i t ion as a subcontractor .  The remainder  of  the f rames

are simply furnished and delivered. During the period in question,

approximately 90% of applicant's New York State revenue derived from

contract ing act iv i t ies,  was at t r ibutable to  " furn ish and insta l l "  conf , racts

involving custom-made frames. The remainder of i ts contract revenue was

at t r ibutable to  " furn ish and del iver"  contracts .  Said " furn ish and
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deliver" contracts often involved

These sales are genera l ly  made to

genera l  contractors.

5.  Appl icant ,  Hope's  Windows,  a lso has a sma1l  inventory of

standard residential frames. These standard frames are sold in straight

sa les wi thout  insta l la t ion on which appl icant  proper ly  charges a sa les

tax .

6.  In  comput ing the use tax owed by appl icant ,  Hope's  t r r l indows,

the Sales Tax Bureau adopted as a use tax base the invoice pr ice of

the custom-made insta l led jobs,  minus costs  for  f re ight ,  insta l la t ion,

cormrission and sales tax paid on materials comprising the frames as

shown on appl icant 's  in ternal  copy of  the invoice.  The resul - t ing

figure was approximately the price at which the jobs would have been

sold wi thout  insta l la t ion.  Appl icant  o f fered in  ev i -dence no a l terna-

t ive method of computation that would more accurately reflect the amount

of  use tax due under  the proscr i -p t ions of  sect ion 1110 of  the Tax Law.

7 .  App l i can t ,  Hope ' s  W indows ,  a l l eged  tha t  i f  i t s  ac t i v i t i es

involving custom-made instal- led frames is determined to be within the

purv iew of  sect ion 1110 of  the Tax Law,  then sa id s tatute v i -o la tes

the "Due Process"  and "Equal  Protect ion"  c lauses of  the Uni ted States

and New York State Constitut ions. Applicant further al leged that i f

sa id s tatute is  appl ied ret roact ive ly  to  per iods ending before May 10,

L969, the date the L969 amendment to section 1110 of the Tax Law became

ef fect ive,  sa id ret roact ive imposi t ion would be unconst i tu t ional  in

accordance with the proscript ions of the United States and New York

S ta te  Cons t i t u t i ons .

the production of custom-made frames.

dealers,  bu i ld ing supply  houses or
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8 .  App l i can t ,  Hope ' s  W indows ,  con tends  tha t  i t  has  ac ted

reasonably  and in  good fa i th  in  opposing the assessment  in  issue,  and,

therefore, al l  penalt ies and interest imposed in excess of the minimun

provided by law should be abared.

CONCLUSIONS OF LAW

A. That  the mater ia ls  appl icant ,  Hope's  Windows,  uses in  the

production of i ts window frames, door frames and curtain walls lose

Lheir identity once they are incorporated in applicant's f inished

product .  Appl ican! ,  therefore,  manufactures and does not  " fabr icatet '

i ts  products ,  and is  consequent ly  not  exempt  f rom the use tax in

accordance with the meaning and intent of section 1110 of the Tax Law.

B. That the custom-made non-instal led windows and door frames

manufactured by applicant, Hope's Windows, as well as the frames that

are not  custom-made and those reserved as s tock i tems,  ate " i tems of

the same k ind of  tangib le personal  proper ty"  o f fered by appl icant  in

the regular course of i ts business as the custom-made window and door

f rames insta l led by appl icant .  Therefore,  appl icant  is  l iab le for  use

tax on the difference between the price the contractor pays on the

insta l led i tems and the pr ice sa id contractor  would have paid i f  sa id

i tems were not  insta l led,  wi th in  the meaning and in tent  o f  sect ion 1110

of the Tax Law.

C. That the computation of the use tax due from applicant, Hope's

Windows, \^7as equitable and computed according to the proscript ions of

sect ion 1110 of  the Tax Law.

D.  That  the const i tu t ional i ty  o f  the laws of  the State of  New York

are Presumed at the administrative level of the SLate Tax Cormrission.
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There is no jurisdiction at the administrative level to decLare such

laws r-rnconstitutional. Therefore, it must be presumed that section

1110 of  the Tax Law is const i tut ional  to the extenL that i t  re lates

to the imposi t ion of  addi t ional  tax against  appl icant,  Hope's Windows.

E. That appl icant,  Hope's VJindows, had reasonable cause and

acted in good fai th in protest ing and not paying the assessment in

i ssue .

F. That the appl icat ion of  Hope's Windows is granted ro the

extent of  cancel l ing the penal t ies and interest  imposed in excess of

the minimum provided by law; that the Sales Tax Bureau is hereby

directed to accordingly modify the Notice of Determination and Demand

for Palrment of  Sales and Use Taxes Due issued August 28, L972; and, that ,

excepL as so granted, the appl icat ion is in al l  other respects denied.

DATED: Albany, New York

October  2L ,  L976
STATE

/

/

Jo* "L

TAX COMMISSION

SSIONER


