
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

IIS{RY & HENRY, INC.

For  a  Rede lermina t ion  o f  a  Def ic iency  or
a Revision of a Determinat lon or a Refund
of Sales and Use
Taxes under  Ar t i c le (s )  2a  & 29  o f  rhe
Iqx.-Law for the ldeq:txXor Period (s)
L2/L/68 thru LL/3onL.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Donna Scranton , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on t t re 5th day of August ,  L976, she served the wlthin

Notice of Determination by {oer*ttr€d* mail upon Henry &

Henry, Inc. 6ercgesfs$&cFr<gf) the petitioner ln the within proceeding,

by encloslng a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Henry & Henrl ,  Inc.
Northland at Bai ley
Buffalo, New york

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excl-uslve care and custody of

the United States Postal .  Service within the State of New York.

That, deponent further says that the said addressee is the (X*AAgE**ggS*X*

d€<Xnli) petitioner herein and that the address set forth on said wrapper is the

last known address of the CrC!rcSA8*€&Ag2xRfuEhd petltloner.

Sworn to before me this

5th day of August

rA-3 (2176)

,  Lg76



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
HE$IRY & HENRY, INC.

For a RedeEerminat ion of a Def lc iency or
a Revision of a Determinat ion or a Refund
of  Sa les  and use
Taxes  under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the jirxxfsl or Period (s)
I2 / t /68  th ru  LL /3 j /7L .

AFFIDAVIT OF MAILING

Sta te  o f  New York
Courty of Albany

Donna Scranton , being duty sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the 5th day of August ,  L9 76, she served the wlthln

Notice of Determination by C"sRtd$i*d() mall upon Hilary P.

Bradford, (representat lve of)  the pet i t ioner ln the wlthin proceedlng,

by enclosing a true copy thereof ln a secureLy seated postpaid wrapper addressed

as fol lows: It i larv P. Bradford
Cohenl Swados, Wright, Hanifin & Bradford
70 Niagara Street
Buffalo, New York L42O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post  o f f ice or  o f f ic la l  deposi tory)  under  the exc lus ive care and custody of

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h ln  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said wrapPer is  the

last  known address of  the ( representat ive of  the)  pet l t ioner .

Sworn to before me this

5th day of August ,  L976,

TA-3 (2 /  7  6 )



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Iugurt 5r 1976

A D D R E S S  Y O U R  R E P L Y  T OSTATE TAX COMMISSION

r

TEL EPH,N E:,r, rf!?C9 50

Eenry 3 Eurryr Inc.
hrtltlurd et Srtloy
Bu!f,alo, Src York

€Sf,LllItr

PLease take notice of the DIIIIQII|'IIU
of the State Tax Cornrnission enctosed herewith'

Please take further not ice that Pursuant to
Sect ion(s )  l l39  & 1243 o f  the  Tax  Law,  any
proceeding in court  to revieht an adverse deci-
sion must be commenced within 4 ent$t
from the date of this not ice.

lnquir ies concerning the computat ion of tax
due or refund all.owed in accordance with this
decision or concerning
hereto rnay be addressed

anv other rnatter relat ive

wil-1 be referred to the proper

Enc .

cc :  Pe t i t i one r ' s  Rep res
Enrnlrc

t a t i v e :

Tax ing  Bu reau ts Representat ive:

rA-L .1 '2 (r  /7 6)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

HENRY & HENRY, INC.

for  Revis ion of  a  Determinat ion or  for
a Refund of Sales and Use Tax under
Ar t ic les 28 and 29 of  the Tax Law for
the Period December L, 1968 through
November  30 ,  L97L .

DETERMINATION

Appl ican t ,  Henry  &  Henry ,  fnc . ,  Nor th land a t  Ba i ley ,  Buf fa lo ,

New York ,  has  f i led  an  app l ica t ion  fo r  rev is ion  o f  a  de terminat ion

or  fo r  re fund o f  sa les  and use tax  under  Ar t i c les  28  and 29  o f  the

Tax Law fo r  the  per iod  December  1 ,  1968 th rough November  30 ,  L97L.

The taxpayer f i led a t imely appl icat ion for a refund of the

a l leged de f ic iency  pa id  under  p ro tes t  by  the  app l ican t .  A  fo rmal

hear ing  was requested  and schedu led  fo r  Ju Iy  22 ,  1974,  E t  2z1-5  p .m.

Prior to the formal hearing, appl icant advised the State Tax Com-

miss ion ,  in  wr i t ing ,  tha t  i t  wa ived a  fo rmal  hear ing  and requested

that the State Tax Commission decide the case upon t tre ent ire record

conta ined in  the  f i1e .

Af te r  due cons idera t ion  o f  the  sa id  record ,  the  Sta te  Tax  Com-

miss ion  renders  the  fo l low ing  dec is ion .



Were the containers

to ship i-ts products to

the period from December

to sa les tax?

-2 -

ISSUE

used by the appl icant ,  Henry & Henry,  Inc. ,

store customers within New York State durinq

I ,  1968 through November 30,  L971,  subject

FINDINGS OF FAST

l .  On October  3,  L972 the Sales Tax Bureau issued a Not ice of

Determinat ion and Demand against  appt icant ,  Henry & Henry,  Inc. ,

imposing addi t ional  sa les tax for  the per iod December I ,  L96B

th rough  November  30 ,  1971 ,  i n  t he  sum o f  97 ,050 .97  p lus  pena l t y

and  i n te res t  o f  $74 I .7L  fo r  a  to ta l  o f  $7 ,792 .68 ,  wh ich  sum was

paid by the appl icant  under  protest .

2. During the period from December 1, 1968 ttrrough November 30,

L97L,  appl icant ,  Henry & Henry,  fnc. ,  manufactured a l ine of  some

2OO food products  consis t ing of  f i l l ings,  toppings and re la ted i tems.

The company 's  sa les were made largely  to  baker ies,  fast  food,  and

ice cream stores,  a l l  o f  which serve the nubl ic .

3. Uuring said period the containers in which the applicant,

Henry & Henry,  Inc. rs ,  products  were sh ipped,  were not  b i l led to

customers,  nor  d id  the customers resel l  the conta iners.

CONCLUSIONS OF I,AW

A. That  the sa le by appl icant ,  Henry & Henry,  Inc. ,  to  re ta i l

food merchants of containers packed with food products during the



- 3 -

period from December 1, I95B through November 30, L97L, constituted

a reta i l  sa le of  t t re  sa id conta iners to  sa id reta i lers  in  accordance

wi th the meaning and in tent  o f  sect ion l l0 l  (b)  (4)  o f  the Tax Law,

s ince the reta i ler  d id  not  resel l  the conta iners wi th  the contents

there in.  Dai ry lea Cooperat ive,  Inc.  v . State Tax Commiss ion,  47

A .D .  2d ,  3L2 ;  342  NYS 2d ,  76 l -  ( 3 rd  Dep t . ,  f 973 ) .

B. That sales of food were given a general specif ic exemption,

but  the s tatute in  ef fect  dur ing the per iod in  issue d id not  speci -

f ical ly exempt the containers of foods from the imposit ion of a

sales tax.  The sa le of  the conta iners wi th  topping ins ide was a

reta i l  sa le of  the conta iners to  the u l t imate consumer.

C.  That  the appl icat ion of  Henry & Henry,  Inc. ,  for  a  refund

of sales tax for the period from December 1, 1968 through November 30,

L97I ,  is  hereby denied.

DATED: Albany, New York
August  5 ,  1976 A,"o'" 

'l' "o*':-']^ /i ,  ( ' t t*to (r,,1 , ,rr!r ' ' ,  ,  I
; PRESIDENT .' 

i

COMMISSTONER

COMMISSIONER,


