
srA{E oF,,NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petition

o f

K and C VENDING CO.

For a Redeterminat ion of a Def lc iency or
a Revlsion of a Determinat ion or a Refund
of  Sa les  & Use
Taxes under Art ic le(s) 2A & 29 of the
Tax Law for the lxaoc€$!>of Period (gr)
Augnrst 1,  1965 through November 30,

State of New York
County of albany

Sworn to before me thls

29th day of November

(,'

tA-3 (2/76)

AFFIDAVIT OF MAILING

L967 .

by

a s

Catherine Steele ,  being duly sworn, deposes and says that

she is an enptoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the2gth day of November ,  Lg76, she served thewlthln

Notice of Determinat ion by (ruoiDftxdl  mai l  uponK and C Vending Co.

encloslng

fol- lows:

(rop:rruelrcaxS0€<bl) the petitioner ln the wlthin proceedlng'

a Urue copy thereof in a securely sealed PostPaid l traPPer addreseed

K and C Vending Co.
Starbuck Avenue,  P.O.  Box 522
Watertown, New York 13601

and by deposlt tng same enclosed tn a postpald properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

Thar deponent further says Ehat the sald addreaaee is the Qcgreeeu*UOar

Efuiftc) peEiEioner herein and that the address set forth on sald ltrapPer is the

last knonn address of the (oocfxelsaxxalElo<Et>&) petltLonep.

n
\ ,._,  Lg76
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Novsnber 29, 1976

X and C Vendtng Co.
Starbuck Avsnue, P.O. bx 522
lhtcrtownr Hw York 13601

Gcntlqcn r

PLease take notice of the DEflRUImlHIolg
of the State Tax Conunission enclosed herewith.

Please take further notice that pursuant to
Secrion(s) 1138 e 1243 of the Tax Law, any
proceeding in court to revielrt an adverse deci-
sion must be cornrnenced within 4 nonthr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other natter relat ive
hereto may be addressed to the undersigned. They
wil l  be referred to the proper party for reply.

Enc. Eupervlrtng Tax
Bearlng Offleer

cc: Al'uloqrileodp(lEp€oreeotec

Taxing Bureau's Representat ive:

A D O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 t 8 ) 457-3850

rA -1 ,  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl icat ion

o f

K and C VENDING CO.

for  a  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod August  1 ,  L965 through
November 30,  L967 .

DETERMINATION

K and  C  Vend ing  Co . ,  S ta rbuck  Avenue ,  P .O .  Box  522 ,  Wate r town ,

New York 13601,  appl ied for  a  rev is ion of  a  determinat ion or  for

refund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for  the per iod August  L ,  L965 through November 30,  L967.

A formal  hear ing was held at  the of f iees of  the State Tax

Commiss ion ,  U t i ca ,  New York ,  oo  March  L4 ,  L972 ,  be fo re  L .  Rober t

Leisner ,  Hear ing Of f icer .  The taxpayer  was represented by

Anthony Catania and the Sales Tax Bureau was represented by

Sau l  l { eeke lman ,  Esq . ,  (A lexander  We iss ,  Esq .  o f  counse l ) .

ISSUE

Was appl icant ,  K and C.  Vending Co. ,  pr imar i ly  engaged in

making sa les of  tangib le personal  proper ty  through coin operated

vending machines at  ten cents or  less,  dur ing the per iod August  1 ,

L965 through November 30, L967?.
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FINDINGS OF FACT

1.  Appl icant ,  K and C Vending Co. ,  f i led New York State

and local  sa les and use tax returns for  the per iod August  1 ,

L965 through November 30, 1967. It  remitted to the Sales Tax

Bureau the amount of sales tax due as set forth in said reLurns.

2. A Notice of Determination and Demand for Payurent of

Sales and Use Taxes Due for the period August L, L965 through

November  30 ,  L967 ,  was  i ssued  on  June  4 ,  1968 ,  aga ins t  t he

taxpaye r  under  No t i ce  No .  90 ,755 ,L67 .

3. The taxpayer applied for a revision of the determination.

4. K and C Vending Co. was a partnership owned and operated

by Carl Krickmire and Tony Catania and was engaged, during the

per iod at  issue,  in  the business of  se l l ing candy,  mi lk ,  cof fee,

cold drinks and cigarettes through coin operated vending machines.

The company also operated a cafeLeria in the New York Air Brake

plant in Watertown, New York.

5.  Appl icant ,  through the co in operated vending machines,

so ld  i t ems ,  excep t  c iga re t tes ,  f o r  t en  cen ts  o r  l ess .  The  ca fe te r i a

food sa les were for  less than $1.00 and consequent ly  tax exempt .

6.  In  repor t ing taxable sa les for  the per iod August  1 ,  1965

through November 30,  L967,  appl icant  d id  not  repor t  receiPts  f rom

the cafeter ia .  Appl icant  repor ted only  the sa les f rom the co in

operated vending machines .



of  gross sa les for  the respect ive

Per iod  Gross  Sa les
Ending
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7. In a f ie ld audi t ,  the Sales Tax Bureau computed the

addi t ional  tax due based on the gross receipts f rom the coin

operated vending machines and the cafeteria. Vending Machine

sales at  ten cents or less const i tuted the fol lowing percentages

pe r i ods :

Sa les  o f  Ten
Cen ts  o r  Less  By
Vending Machine

8 /L /65  $  8 ,946 .00  $  5 ,554 .00  62%
LL /301  65  28  , 924  . 00  18 ,  303 .  00  63%

2 /28 /66  35 ,547 .00  23 ,105 .00  65%
5  I  3L l  66  43 ,604 .00  30 ,  207  . 00  69%
8 /3L /66  46 ,7L4 .00  34 ,887  . 00  75%

LL /  30  /  66  58  ,  209  .  00  44  , 4L7  . 00  7  6%
2 /  28  /  67  54  , 229  . 00  39  ,  755  .  00  7  3 "L
5  / 3L /67  47  , 287  . 00  34  , 4L4  . 00  7  3%
8 /  3L /67  43 ,358 .00  30 ,364 .00  70%

LL /  30  /  67  44 ,  601  . 00  32 ,  500  . 00  70%

The Sales Tax Bureau had based its determination on rhe gror:nds

that  taxpayer 's  vending machine sa les at  ten cents or  less d id not

const i tu te 75% of  gross sa les.  I t  was determined on reaudi t  that

the Not ice of  Determinat ion dated June 4,  L968,  should be rev ised

and the sa les Lax l iab i l i ty  for  the per iods ending August  31,  L966

and  November  30 ,  L966 ,  shou ld  be  cance l l ed .

8.  Appl icant  asser ted that  the addi t ion of  nontaxable cafeter ia

sales to nontaxable vending machine sales should not subject the

vending machine receipts to sales tax. At the formal hearing the

appl icant  requested a refund.

Percentage of
Sales of  Ten
Cents or  Less
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CONCLUSIONS OF LAW

A. That  in  order  for  a  reta i ler  to  be pr imar i ly  engaged

in making sales of tangible personal property through coin

operated vending machines at  ten cents or  less,  such sa les

mus t  cons t i t u te  a t  l eas t  75% o f  Ehe  re ta i l e r ' s  g ross  sa les

for  a  par t icu lar  quar ter ly  per iod.

B.  That  the nontaxable cafeter ia  sa les were proper ly  added

to Lhe coin operated vending machine sales to determine gross

sa les .

C.  fhat  s ince appl icant 's  vending machine sa les at  ten

cen ts  o r  l ess  cons t i t u ted  75% o f  app l i can t ' s  g ross  sa les  on l y

in the quarterly periods ending August 31, L966 and November 30,

L966,  on ly  in  sa id per iods was appl icant  pr imar i ly  engaged in

making such sa les and only  in  sa id per iods were appl icant 's

receipts from such sales exempt from sales and use tax under

sec t i on  1115(a )  ( f 3 )  o f  t he  Tax  Law.

D.  That  the ev idence does not  suppor t  the c la im for  re fund.

E.  That  the determinat ion,  as modi f ied by the cancel la t ion

of  appl icant 's  l iab i l i ty  for  the per iods ending August  31,  L966 and

November 30,  L966,  is  susta ined and the appl icat ion for  rev is ion of

determination and request for refund are herpby denied.

DATED: Albany, New York
November 29, L976


