
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
INDUSTRIAL DIVISION

oF MECCA BROTHERS, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the WIItrPOO( Period fr)

AFFIDAVIT OF MAILING

February 28, 1971 throuqh November 30, I97L.

SEate of  New York
County of Albany

Cather ine Steele ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 4th day of August ,  L976, she served the withln

Notice of Determination by 46reiry ulait upon Industrial Division of

M e c c a B r o t h e r s , I n c . ( @ t h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g '

by enclosing a true copy thereof in a gecurely sealed postpald wrapper addressed

as fo l lows:  Indus t r ia l  O iv is ion  o f  Mecca Bro thers ,  Inc .
22OA Waldon Avenue
Buffalo, New York L42O2

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the P6frefiFrl{-tQ€(

lWCIOq pet i t ioner herein and that the address set forth on said wraPPer ls the

last known address of the @ pet i t ioner.

Sworn to before me Ehis

4th day of August ,  L976.

rA-3  (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
TNDUSTRIAL DIVTSTON

oF MECCA BROTHERS, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
o f  S a 1 e s  &  U s e
Taxes under  Ar t i c le (s )  28  A 29  o f  the
Tax Law for the)@QffiQGX Period 0g!

Febr  97L .

State of New York
County of Albany

catherine steele ,  being duly sworn, deposes and says that

she is an employee of the Department of TaxaEion and Finance, over 18 years of

age,  and tha t  on  the  4 th  day  o f  August  ,  L976,  she served the  w i th ln

Notice of Determination by g€ffiAlod[ mail- upon Howard T.

Saperston, Esq.(relresent,at ive of)  the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Howard  T .  Sapers ton ,  Esq.
Sapers ton ,  Wi l tse ,  Day  & Wi lson
815 Liberty Bank Bui lding

and by aeposrtiFff"€R3"a""{3y.J?Hkr tot39n1tu properry addressed wrapper in a

(post of f ice or pff ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the sald addressee is the (representat lve

of the) pet i t , ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me th is

4th day ofAugust

AFFIDAVIT OF },IAILING

rA-3 (2/76)

,  L976 .



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7

Auguot 4, 1976

lndu*trfal Dlvtelon of lbccc Brothtrs, ItE.
22OO ?$al.don Avenuo
Bu€falo, tlcnr York l42oz

Scntlsrcnr

Please take notice of the DgfERld"ntA1fIOi[
of  the State Tax Commission encLosed herewith.

PLease take further notice that pursuant to

Sect ion(s) I l3S e 1243 of the Tax Law, any
proceeding in court to revie$t an adverse deci-
sion must be cormnenced within 4 gonths
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund al.lowed in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed to the
wilL be referred to the proper

V

B

Enc. vleLng Tax
Hcarlng Officer

Pet i t i one r r s ta t i ve :

Taxing Bureau's Representative :

A D D R E S S  Y O U R  R E P L Y  T O

rEL E PHoN E : ts r e *S[=3-elxi(l-

igned. ,They

rA -1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Appl icat ion

o f

INDUSTRIAL DIVISION OF MECCA BROTHERS INC.

fo r  Rev is ion  o f  a  Determinat ion  or  fo r
Refund o f  Sa les  and Use Taxes  pnder  Ar t i c les
28 and 29 of the Tax Law for the Period
February  28 ,  L97L th rougt r  November  30 ,  L97L.

DETERMINATION

App l i can t ,  I ndus t r i a l  D i v i s ion  o f  Mecca  B ro the rs  Inc . ,  22OO

Walden Avenue,  Buf fa lo ,  New York L4225,  appl ied for  rev is ion of

a determinat ion or  for  re fund of  sa les and use taxes under

Articles 2A and 29 of the Tax Law for the period February 28,

L97I  through November 30,  L97L.

A formal heari-nq was held at the off ices of the State Tax

Commiss ion,  Buf fa lo ,  New York,  on September 10,  L974 before L.

Robert Leisner, Hearing Off icer. The taxpayer was represented

by Howard T.  Saperston,  Esq.  and the Sales Tax Bureau was repre-

sen ted  by  Sau I  Hecke lman ,  Esq .  ( James  Sco t t ,  Ese .  o f  counse l ) .

ISSUE

When accounts receivable in  L97I  were

could the taxpayer ,  Industr ia l  Div is ion of

prorate sa les tax prev ious ly  co l lected and

credi ts  and refunds.

not  co l lected in  fu l l

Mecca Brothers Inc. ,

pa id and receive
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FINDINGS OF FACT

I.  The taxpayer ,  Industr ia l  Div is ion of  Mecca Brothers Inc. ,

t imely f i led New York State sales and use tax returns for the

per iod February 28,  L97L through November 30,  L97L.

2.  A Not ice of  Determinat ion of  Sales Tax for  the per iods

in  i ssue  was  i ssued  under  no t i ce  number  90 ,729 ,O7O.  A f te r  con -

ference and d iscuss ion which t reated wi th  taxpayer 's  le t ter  o f

September 10,  L97 3 deal ing wi th  12 i tems,  a new Not ice of  Deter-

minat ion of  sa les and use taxes and penal t ies for  the per iod

February 28,  L97L through November 30,  1971 was issued on

January 4,  L974 against  Industr ia l  Div is ion of  Mecca Brothers

Inc .  unde r  no t i ce  number  90 ,732 ,827 .

3.  The taxpayer  appl ied for  a  rev is ion of  the determinat ion

of  the def ic ienc ies in  sa les tax and demanded sales tax credi ts

for  sa les tax co l lected and paid on credi t  sa les where there had

been  repossess ions .

4. The taxpayer asserted that where the ful l  sales tax was

col lected and paid on a credi t  sa le,  where par t  o f  the sa le pr ice

is  uncol lected,  the se l ler  should receive a refund or  credi t  o f

tax propor t ionate to  the rat io  which the uncol lected account  bears

to  the  to ta l  se l l i ng  p r i ce .
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5.  The Sales Tax Bureau asser ted that  f i rs t  monies received

on an account receivable are applied to the sales tax due. When

the amount of money received equals or exceeds the sales tax due,

no credi t  is  a l lowed against  any remain ing uncol lect ib le  por t ion

of  the account  for  sa les tax purposes.

6 .  C red i t s  o f  92 ,576 .25  were  den ied  and  pena t t i es  and  i n -

t e res t  o f  $732 .00  asse r ted  and  no t i ce  #90 ,732 ,827  asse r ted

de f i c i enc , i es  o f  t ax ,  pena l t y  and  i n te res t  t o ta l i ng  $3 ,308 .25 .

7.  Taxpayer ,  Industr ia l  Div is ion of  Mecca Brothers Inc. ,

acted in good faith throughout this controversy.

CONCLUSTONS OF LAW

A. The f i rs t  monies received by the taxpayer ,  Industr ia l

Div is ion of  Mecca Brothers rnc. ,  on an account  receivable were

appl ied to  sa les tax due.  When the monies co l lected ecrualed or

exceeded the sa les tax,  no sa les tax credi t  was a l lowab1e against

any remain ing uncol lect ib le  por t ion of  the account  for  sa les tax

purposes.

B.  This  ru le  was changed by Regulat ion 525.5 ef fect ive

December l ,  L974.  The regulat ion is  not  re t roact ive.
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C. ' I tre taxpayer, Industrial Oivision of Mecca Brothers

Inc. ,  acted in  good fa i th  throughout  th is  controversy and a l l

pena l t i es  a re  cance l l ed .

D.  The def ic ienc ies in  sa les tax are otherwise susta ined.

DATED: Albany, New York
August  4 ,  1976

/ srarn rAx coMMrssroN /
t /i , . /
i  , , ,  i , ' ;  i  // t  t  I  i  I|  t r  / ' r  /( L tH l  (V  t ( , ( L t r  Iv

PRESIDENT I I

\

\V^-tu. lcrw
COMMTSSIONER

I

t

ISSIONER
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STATE TAX COMMISSION

sTAi oF NEw Y.RK
DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

August 4, L976

,> .1  ks

A D D R E S S  Y O U R  R E P L Y  T O

rE L EPH.N E : rs t a A5J=-3€5-Q-

r.  
Industr ia l  Div is ion of  Mecca Brothers,  Inc.
22OO Waldon Avenue
Buf fa lo ,  New York L42O2

Gentlemen:

Please take notice of the DETERMINATION
of the State Tax Conunission enclosed herewith.

PLease take further not ice that Pursuant to
Sect ion(s) 1138 a L243 of the Tax Law, any
proceeding in court to revieet an adverse deci-
sion must be commenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor.red in accordance with this
decision or concerning any other matter relat ive
hereto nray be addressed
will be referred to the proper pa l y .

E n c . vising Tax
Hearing Off icer

Pet i t i one r ' s Representat ive:

Taxing Bureau's Representat ive:

rA-1  .  12  ( r l7  6 )
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STATE OE NEW YORK

8!trE rilx cctrltls8lol

. trn the l,[rtter of the Appll,eatLon

of

ItrDUSTRIAE DIvI8trC{ Otr T{ECA BROTEERS INSC.

for Rcvlslon of, a Dotcm{natlon or for
Rctund of Ealcr and Uce tfaxcc under Artlclcr
28 and 29 of, thc llax lanr for thc pcrLod
Fcbnrary 28, 1971 tftrorrgh Sovmber 30, 1971.

t

t

DEEEn}tIt[ilTIS

Appll,eantr Indurtrl,al Dl,vlel,on of, llocqa Brothcr! .Inc. . 22OO

l{aldcn Avenuo, Buffalo, Uen lork L4225, applLed for rcvltlon sf

a detcrmlnatLon or for refund of ral,ct and urc tlxce undor

lrtlclsr 28 and 29 of, tha Tax La!, for the perLod Feibnrary 28,

19?1 tlrrough Sovmbsr 30r 1971

A fotltntl hearlng wrs hcld at tJle of,flceg of, tho gtltc !r:3

Om{erl,onr Buffalo. Ncw York, on Septober 10p Lg74 beforc fr.

Robcrt lci;nor, Eearlng Offl,cor. flre tanpayor wa.r rsprGrcntcd

by Eorard t. gaperlton, Eae. and the Sales lax Bureau trar r6prc-

ronted by Saul Eeckslman, Esq. (.Iarner gcottr Esg. of countol).

rsgttE

Wlren aceotrntl recetvable Ln 1971 wor€ not collectcd ln lhrll

qould the taxplycr' trnduatrLat Dlvlalon of !'lccca Brothen fns. r

prorate salea tax prov!.ouely collected and pald and rccelve

a.redlts and refundr -



! .
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rlnplltc8 .oq.8Ac4

1. llha taxprycr, IndugtrLal Dl,vt,rlon of l{ecet Brothcra Inc. r

ttrnaly ftlsd tlqw York Stato s!le! and urG tax mturnr for thr

per{od Pebnrary 28, 1971 t}rrough Novenber 3O, 1971.

2, A NotlcG of Dcterrnlnatlon of Ealer tax lor tlre.pcrl,odr

in Lerue wac Lreucd under notlc€ nrrmbcr 9O.729.O7O. Aftcr cotl-

fsrsrco and dLratrrulon whlch treatcd vitb trxpayorrr httrr of

Septernber 10r 1973 dcallng rit*r 12 ltarr r D6rr ltotlco of Dctlr-

mlnatl.on of salet and ura ta*sr rnd poneltler for the porlod

lebruary 29, l9?1 tlrrotrgtr fovabcr 3Oe 197I rrr Lruod on

ifanutry 4, Lg74 agaLnrt Indurtrlal Dlv!.rl,on of, l,tecct Brot'bcn

Inc. und,er notlce nunbcr 9Or7321827.

3. tltre ta:rpryor applled for a revlrlon of tlre dotcrmlnrtlon

of tlrc deflclenclor in taler tax and darandcd rel.t tax erodltr

for saler tax qollectcd and pai.d on crcdlt relcr rrlrere thorc had

baan rcpolrolllonl.

4. the taxpayetr ailerted that r*rom thr full trlet ttx srt

collected and paLd on a eredl,t lalcr whcre part of tlro rulr prLcc

lr uneollected, the reller rhould recslvc a rofund or crodtt of

tax proportLonats to the ratlo whtclr the uncolleetrd account boan

to fJrc total eclllng price.
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5. lfhe Salet tlbx Buroau rtr€rted tthat ftnt nonlor roccivrd

on an aecount racaLvable are applted to tbc ralet tax duc. lflrcn

the amount of nonoy rccol,ved equala or exeocdr tha lrlor tr* dur,

no crud,l,t lr allorred rgnl,nlt tDy rmal,nLng unaoll.stlblc portl,on

of the lccount for talor trx putpotct r

6. Gtedltr of S2, 576.25 werc denlod and grnaltlee and ln-

torert of $732.O0 arrerted and notlcc {{l90r TgZrg2Z uercrted

dsficlencLar of trx, ponrltlr and intercrt totallng f3r304.29.

7, llarqrayer, Indultrr,al Dl,vltion of lllccct Brrothcn trne. r

acted ln good faltlr tlrroughotrt tlrlr contro,rreray.

ggcr4r8,rc|r8 gF r4E

A. llre ftnt nonLea rsceived by tlrc tarquycr, rndu.trkl

ol,vLrton of t{oeca Brot}rort tne.r on rn account roccl,vablc rraO

appll.d to raloc tlx dul. Ihan tbe nonlet aolbctcd eguaLrd or

c*ercded thc talet ta:g, no ralcr trx crcdlt ru alloreble egntnrt

rny rstlntng uncollecttble XlortLon of, thc &ccount tor relcr tex

Purllof.f

E. ?hlr nrlc war clrangod by ncgrulatlon s25.5 rffoctrvr

Dseober 1, 1974. 'iltrc regrulatlon la not retroectl,va.
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C. tltrc tarqly.r, Indurtrl,al DLvLrlon of, ltLccr Brottrrcil

Ine. r acted Ln good falth ttrroughout thLr controveny and all

penaltica ers erncellad.

D. lltrc deflcLsncLcr Ln aalcr tax aro othend,eo tultalncd.

DAlfBDr Albany, l$sw York
August  4 ,  L9 i6

cuotISSIolIER


