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:
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7

tugurt 2{f 1976

AOORESS YOUR REPLY  TO

T E L E P H O N E :  ( 5 1 8 ) 457-3850

STATE TAX COMMISSION

r gt.nrt tl. bW, Dr.sldsrt
$tevrrt fdlttord Corp.
3Ol litddlc*tr nord
Buf,falo. Xcv Yo{rh 14202

Dcrr l,E. Irv?r
PLease take notice of the Dfiftn}|ln|filff
of the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Sect ion(s) 1138 & 1243 of the Tax Law, any
proceeding in court to reviert an adverse deci-
sion must be conunenced within { rmnthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo'r^red in accordance with this
decision or concerning any other matter retat ive
hereto rnay be addressed to the un
will be referred to the proper pa

f 8 ,

Enc.

cc :  PetL t ioner ts  Repres
tutg

l y .

lng tar
Offtuscr

ta t i ve :

Taxing Bureauts Representat ive:

to the undersigned. They
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STATE OF NEW YORK

STATE TAX COMMISSION

rn the Mat ter  o f  the Appl icat ion

o f

STEWART M. LE\ry,
as President of STEWART MILFORD CORP.

for  a  Revis ion of  a  Determinat ion or
for  Refund of  Sa1es and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod 2/28/66 -  8 /3L/66.

DETERMINATION

Appl icant ,  Stewart  M.  Levy,  Ers Pres i -dent  o f  Stewart  Mi l ford

co rp . ,  3O2  M idd lesex  Road ,  Bu f fa lo ,  New York  L42O2,  app l i ed  fo r

a rev is ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under  Ar t ic les 28 and 29 of  the Tax Law for  the per igd 2/2e/66

th rough  B /3L /66 .  No t i ce  No .  90707108 .

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion ,  S ta te  O f f i ce  Bu i l d ing ,  Bu f fa lo ,  New York ,  on  June  11 ,

L975,  before IJ .  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer

was represented by Ra1ph J. Gregg, Esg. and the Sales Tax Bureau

was  rep resen ted  by  Sau l  Hecke lman ,  Esq . ,  (A lexander  We iss ,  Esg , ,

o f  counse l ) .

ISSUE

Was the taxpayer

unde r  sec t i ons  1 f31  (1 )

l i a b 1 e  a s  a

a n d  1 1 3 3  o f

responsib le person or  o f f icer

the Tax Law.
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FINDINGS OF FACT

t .  S teward  M i l f o rd  Corp . ,  he re ina f te r  re fe r red  to  as  the

"Corporat ion" ,  was.  a  New York corporat ion.

2.  Stewart  M.  Levy was i ts  pres ident  and pr inc ipa l  s tockholder .

3 .  On  June  10 ,  1966 ,  t he  co rpo ra t i on  f i l ed  a  vo lun ta ry  pe t i t i on

in bankruptcy in  the Uni ted States Dis t r ic t  Cour t  for  the Western

Distr ict of New York recit ing that the corporation had commenced

bus iness  i n  Augus t ,  1965 ,  and  had  te rm ina ted  i t s  bus iness  as  o f

June 10,  L966.  The bankruptcy f i le  is  ident i f ied as F i le  No.

B .K .  66 -1336 .

4 .  The  pe t i t i on  l i s ted  asse ts  i nc lud ing  s tock  i n  t rade ,  t rucks

and machinery,  receivables,  cash and unl iqu idated c la ims tota l l ing

$76 ,238 .62 .

5.  The pet i t  ion ident i f ied two credi tors  as having pr ior i ty

c la ims ,  name ly ,  t he  Un i ted  S ta tes  fo r  soc ia l  secu r i t y  and  w i thho ld ing

taxes for  the per iod f rom January L,  L966 to June 10,  1966,  in

the  sum o f  $2 ,579 .15  and  the  S ta te  o f  New York  fo r  w i thho ld ing

unemplo lzment  f ranchise and sa les taxes in  the amount  of  $3 '492.35.

6 .  The  pe t i t i on  se t  f o r th  a  l i s t  o f  secu red  c red i to rs  w i th

c la ims  to ta l l i ng  $36 ,O92 .4 I  and  unsecu red  c red i to rs  hav ing  c la ims

to ta l l i ng  $100 ,595 .52 .

7 .  The  to ta l  o f  t he  c la ims  w i th  p r i o r i t y ,  t he  c la ims  secu red

and  t he  c l a ims  unsecu red  was  $L42 ,759 .43 .
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B.  The af f idav i t  o f  the Clerk of  the Bankruptcy Cour t

recorded the fact  that  he had mai led not ices to  a l l  c redi tors

advis ing them that  the t ime for  the f i l ing of  proofs  of  c la im

would expi re on December 29,  1966.

9 .  on  . ru l y  22 ,  L966 ,  t he  p roo f  o f  c l a im  was  f  i l ed  by  the

At torney Genera l  o f  the State of  New York for  the $25.00 f ranchise

tax  re tu rn  fo r  each  o f  t he  yea rs  1965  and  L966 .  I t  was  s igned

by  E .A .  Doran ,  Depu ty  Tax  Commiss ione r .

10 .  On  Oc tobe r  17 ,  L966 ,  a  p roo f  o f  c l a im  was  f i l ed  by  the

At torney Genera l  o f  the State of  New York for  wi ' l -hhold ing taxes

est imated at  $270.00 for  the per iod f rom Februar lT 1,  1966 to

June 10,  L966.  This  proof  o f  c la im was s igned b1r  Richard Creegan,

Deputy Tax Commiss ioner .

11.  On December 29,  Lg66,  the t ime expi red for  the f i l ing

o f  t he  p roo fs  o f  c1a im.

; -2.  On November 3,  1967,  a proof  o f  c la im was f i led by the

At torney Genera l  o f  the State of  New York for  sa les taxes as

fo l l ows :

Per iod
Ended

Nature of  Cla i -m

2 / 2 8 / 6 6

s/3L/66

Tax (per  re turn)
In te res t

Tax  (pe r  aud i t )
I n te res t

$2  , 225 .OL
31 .02  $2  , 2  56 .03

$L  , 42L  .O4
-  o  r r 42 r . 04



Per iod
Ended

-4 -

Nature of  CIa im

B/3r/66 Tax  (pe r  aud i t ) 33 .85
-0 33.95

$3 ,7 rO .92

This proof  o f  c la im was s igned by John G.  Roche,  Deputy Tax

Commiss ioner ,

13.  On November 3,  1967,  the Clerk of  the Bankruptcy Cour t ,

Adah Sturm,  issued a not ice of  the State of  New York that  the

c la im was not  t imely  f i led and would be d isa l lowed,  expla in ing

that  the t ime had expi red on December 29,  1966,  pursuant  to

sect ion 57 of  the Bankruptcy Act .

L4.  On September 3,  1968,  a proof  o f  c la im was f i ted by the

At torney Genera l ,  a1-so s igned by John G.  Roche,  Deputy Tax

Commiss ioner ,  amending the c la im for  wi thhold ing taxes to  subst i tu te

a  c la im  fo r  $358 .08  fo r  t he  es t ima ted  c la im  o f  $275 .00  p rev ious l y

f i l ed  on  Oc tobe r  L7  ,  1966 .

15 .  on  June  9 ,  1969 ,  Leonard  J .  B r i zd le ,  t he  t rus tee  i n

bankruptcy,  repor ted to  the referee that  as a resul t  o f  h is  ef for ts

to reduce the assets of  the bankrupt  estate to  cash he had real ized

rece ip t s  o f  $ I5 ,47L .54 ,  i ncu r red  d i sbu rsemen ts  o f  $4 ,O49 .77  and
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had  $LL ,42L .77  on  hand  to  app ly  aga ins t  p r i o r i t y  c la ims .  The

pr ior i ty  c la ims that  were a l lowed were as fo l lows:

State Tax Commiss ion,
Franchise Tax

S ta te  Tax  Commiss ion ,
Wi thhold ing Tax

New York fnsurance Fund
Internal  Revenue Serv ice

$  50 .00

3  58 .08
656 .22

3 ,2L4 .49

$4 ,278  . 79

16 .  The  fo rego ing  wou ld  have  l e f t  $7 , I42 .98  ava i l ab le

payment  of  the c la im of  the New York State Sales Tax Bureau

the  c la im  had  been  t ime ly  f i t ed .

L7.  The sa id t rustee in  bankruptcy proposed to d isa l low

the  c la im  o f  t he  Sa les  Tax  Bureau  i n  the  sum o f  $3 ,710 .82  on  the

grounds that  the At torney Genera l  had been del inquent  in  f i l ing

p roo f  o f  c l a im  w i th in  the  s ta tu to ry  pe r iod .

18 .  On  Februa ry  25 ,  L97O,  Joseph  R ico t ta ,  Esg . ,  Ass i s tan t

At torney Genera l ,  appeared at  a  hear ing before the Referee in

Bankruptcy on the t rustee 's  proposed a l lowance of  the c la im for

sa les  taxes  and  reques ted  t ime  to  submi t  a  b r i e f .  A  b r i e f  was

submit ted in  the name of  the At tornev Genera l  o f  the State of  New

York.

19.  On Apr i l  7 ,  L97O, Bery le McGuire,  Referee in  Bankruptcy,

d isa l l -owed the c la im fcr  the sa les tax.

for

] . t
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20.  The Referee in  Bankruptcy then author ized an a l lowance

of  $3,500.00 to  Jacobs€r l r  Newman & Ferrer ,  ds at torneys for  the

t rus tee  and  an  add i t i ona l  a l l owance  to  the  t rus tee .  The  ba lance

of  the fund was suf f ic ient  to  pay about  a 7% div idend on the c la ims

having lesser  pr ior i ty  then those of  the Uni ted States and New

York State.

2I .  The bankruptcy f i te  conta ins no ind icat ion that  Leonard J .

gr izd le,  the t rustee in  bankruptcy,  prepared or  f i led sa les tax

returns for  the quar ter ly  per iods ended May 31,  1966 or  August  31,

L966 .

22.  There is  noth ing in  the bankruptcy f i le  to  ind icate that

bhe Corporat ion had fa i led to  co l lect  New York State sa les taxes

on  the  re ta i l ed  sa les  i t  had  made  du r ing  the  qua r te r l y  pe r iods

ended  May  31 ,  L966  and  Augus t  31 ,  L966 ,  o r  t ha t  i t  had  fa i l ed  to

del iver  the proceeds of  such sa les taxes to  the t rustee in  bankruptcy.

23.  On January 6,  L97O, the New York State Sales Tax Bureau

issued  a  No t i ce  and  Demand  No .  90 '707 ,108  to  S tewar t  M .  Le \ t / .

The Not ice and Demand asser ted:  "You are personal ly  l iab le as

p res iden t  o f  S tewar t  M i l f o rd  Corp .  under  sec t i ons  1131  (1 )  and  1133

of  the Tax Law for  the fo l lowing" :



PERIOD
EI(DED

2/28/66

s/3L/66

B/3r/66
L4 .62 48 .47

$3  , 679 .9O $ I ,764 .53 $5  , 444  . 43

24-  on  o r  abou t  Ap r i l  lB ,  1972 ,  Rober t  E .  Ha I l ,  a  member  o f

the  s ta f f  o f  t he  Bu f fa lo  D is t r i c t  O f f i ce  o f  t he  Sa les  Tax  Buredu ,

conceded that  the c la im for  sa les taxes against  Stewart  M.  Levy

for  the per iod ended February 28,  1966,  was barred by the s tatute

o f  L im i ta t i ons  as  o f  March  20 ,  L969 ,  and  p r i o r  t o  t he  i ssuance  o f

the Not ice and Demand on stewart  M.  Levy on January 6,  r97o,  by

reason of  the fact  that  a  tax return had been f iJed by the Corporat ion

for  the per iod ended February 28,  L966.  Mr.  Hal l  sa id that  the

demand  wou ld  be  rev i sed  to  de te te  the  c la im  fo r  93 ,613 .26  o f  sa les

taxes,  penal t ies and in terest  re la t ing to  the per iod ended February 28,

L966 .

25 .  On  Apr i l  2L ,  L972 ,  t he  taxpaye r ,  by  h i s  a t to rney ,  Ra lph  J .

Gregg ,  EsQ. r  p ro tes ted  the  assessmen t  aga ins t  s tewar t  M .  Lew,

for  the per iods ended May 31 ,  L966 and Augrust  31,  1966,  oD the

grounds that the Notice and Demand for payment was defective because

the New York State Sales Tax Bureau had not  eomrr l ied wi th  sect ion 1138

TAX

(unpa  id  S2  ,  42  5  .01
return)

(pe r  I , 22L .O4
aud i t  )

(per
aud i t )  33 .85

PENALTIES &
TI TEREST

$ I ,188 .25

561  . 66

TOTAL

$3 ,6 I3 .26

L ,782 .7O
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of  the Sales Tax Law by f i rs t  issu ing a

and af ford ing Mr.  Levy an oppor tuni ty  t

t i on  as  to  the  amoun t  o f  t ax  due .  Th i s

member of  the lega1 staf f  o f  the Sales

York,  who said that  he was inc l ined to

Demand was defect ive.

no t i ce  o f  de te rm ina t i on

o  p ro tes t  i t s  de te rm ina -

protest  was made to a

Tax Bureau at Albany, New

agree that the Notice and

26 .  On  May  9 ,  1972 ,  A r thu r  M .  Rask in ,  Ch ie f  o f  t he  Aud i t

and Review Uni t  o f  the New York State Sales Tax Bureau,  adv ised

by le t ter ,  a  copy of  wtr ich is  a t tached hereto as that  the correspon-

dence of  the taxpayerrs  representat ive had been fonrvarded to the i r

Law Bureau for  an in terpretat ion as to  whether  or  not  the Not ice

and Demand for  pa lzment  of  sa les and use taxes was defect ive.

27 .  A lso on May 9,  1972,  the New York State Sales Tax l lureau

issued a "not ice of  determinat ion and demand for  pa lnnent  of  sa les

and  use  taxes  due"  No .  90707108A s ta t i ng  tha t  " t h i s  no t i ce  i s  i ssued

to  p ro tec t  t he  S ta te ' s  r i gh t  t o  co l l ec t  t he  taxes  due  i n  the  even t

tha t  No t i ce  Number  90707108  i s  f ound  to  be  de fec t i ve " .

28 .  Th ree  days  l a te r ,  on  May  12 ,  L972 ,  t he  Depar tmen t  o f

Taxat ion and Finanee,  over  the s ignature of  Rober t  E.  HaI I ,  Warrant

Of f icer ,  formal ly  demanded payment  wi th in  10 days of  the $I ,696.72

o f  sa les  tax  and  i n te res t  desc r ibed  i n  the  "no t i ce  o f  de te rm ina t i on

and demand for  payment  of  sa les and use taxes due"  dated t t tay 9,

1972 .
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29 .  The  taxpaye r ,  hav ing  p ro tes ted  the  ea r l i e r  assessmen t ,

d id  not  make fur ther  appl icat ion for  a  hear ing wi th in  90 days af ter

May 9,  1972,  because of  the s tatement  by Ar thur  M.  Raskin,  Chief

of  the Audi t  and Review Uni t ,  that  the Law Bureau had been requested

to g ive an in terpretat ion of  whether  the not ice of  demand for

palzment  of  sa les and use taxes was defect ive,  an in terpretat ion

that  was never  suppl ied to  the taxpayer  or  h is  legal  representat ive

and for  the fur ther  reason that  the Depar tment  of  Taxat ion and

Finance had turned over  the f i le  to  a warrant  o f f icer  for  co l lect ion

on May L2,  L972,  and thereby ef fect ive ly  depr ived h im of  a  hear ing

on  the  ma t te r -

30.  On May 29,  1973,  the Depar tment  of  Taxat ion and Finance

not i f ied the Stewart  Mi l ford Corporat ion that  a  judgment  had been

taken  aga ins t  i t  i n  t he  sum o f  $1 ,847 .30  fo r  sa les  taxes  fo r  t he

quar ter ly  per iods ended May 31,  1966 and August  3 I ,  L966.  The

taxpayer  took no act ion wi th  reference to  th is  because th is  was

the same c la im against  the corporat ion that  had been barred in

the Bankruptcy Cour t  and i t  nere ly  const i tu ted not ice that  judgrnent

had been taken against  a  defunct  corporat ion.

31 .  A t  t he  hea r ing  the  taxpaye r  asse r ted  the  i l l ega l i t y  o f

the not ices,  the denia l  o f  a  hear ing before judgrments and warrants ,



the

the

t 0

i t l ega l i t y  o f  t he  war ran ts ,  and  a  de l i be ra te  bypass ing  o f

bankruptcy cour t  to  proceed against  a  pr inc ipa l  o f f icer .

32.  The Sales Tax Elureau asser ted that  the assessment  was

a l i t t1e out  o f  the ord inary because there were real ly  two

assessmen t  no t i ces ;  one  da ted  January  6 ,  L97O,  wh ich  was  reduced

to  $ t ,83L .L7  because  the  s ta tu te  o f  l im i ta t i ons  had  exp i red  on

the quar ter  ended 2/28/66 but  that  the subsequent  not ice issued

on  May  9 ,  L972 ,  f o r  l a te r  qua r te rs  based  on  the  ea r l i e r  no t i ce

was  s t i l l  va l i d .  The  Sa les  Tax  Bureau  asse r ted  tha t  t he  sa les

tax  l i ab i l i t i es  and  war ran t  aga ins t  S tewar t  M .  Levy  a re  va l i d .

OPINION

The  ques t i on  rea l l y  revo l ves  a round  (No t i ce  No .  90 ' - lO7 ,LOB)

the guar ters  ended 2/28/66 (unpaid return)  ,  5 /3I /66 (per  audi t )

and  8 /3 I / 66  (pe r  aud i t )  f o r  $3 ,6L3 .26 ,  $ I , 782 .7O  and  $48 .47 ,

respect ive ly .  The assessment  for  the quarLer  2/28/66 is  concededly

barred by the s tatute of  l imi ta t ions.  The taxes per  audi t  o f

the corporat ion for  the quar ters  ended 5/3L/66 and B/3L/66 which

are asser ted against  Stewart  Levy were not  due unt i l  June 15,  L966,

and September 15,  L966,  respect ive ly .  I tu t  the Stewart  MiLford

Corp.  f i led a vo luntary pet i t ion in  bankruptcy and terminated i ts

bus iness  on  June  I0 ,  L966 ,  i n  Case  No .  BK-66 -1366 .  No t  on l y  were

the re  su f f i c i en t  asse ts  to  pay  the  taxes  i n  f u I l ,  bu t  S tewar t  M .

Levy  was  no  l onger  a  respons ib le  o f f i ce r  a f te r  June  10 ,  L966 ,
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but  a lso the Sales Tax Bureau fa i led to  proper ly  asser t  i ts

c la im in  the bankruptcy.

CONCLUSIONS OF I,AW

A.  The  assessmen t  f o r  Lhe  qua r te r  ended  2 /2e /66  fo r  $3 ,613 .26

i s  ba r red  by  the  s ta tu te  o f  l im i ta t i ons .  f n  t he  ma t te r  o f  t he

assessmen ts  fo r  t he  qua r te rs  ended  5 /3 I /66  and  8 /3 I /66  fo r  $L ,782 .70

and  $48 .47  respec t i ve l y  f o r  t he  S tewar t  M i l f o rd  Corp . ,  t he  re tu rns

and  taxes  were  no t  due  un t i l  June  15 ,  L966 ,  and  Sep tember  15 ,  1966 .

Add i t i ona l l y ,  t he  bank rup tcy  es ta te  had  su f f i c i en t  money  to  pay

a l l  t axes .  A f te r  June  10 ,  1966 ,  t he  da te  o f  t he  bank rup tcy ,

Stewart  M.  Leq/ ,  E ls  a mat ter  o f  law,  could not  make the return

o r  pay  the  tax  and  an  assessmen t  aga ins t  h im  pe rsona l l y  as  an

o f f i ce r  i s  no t  I aw fu l .

B .  A11  o f  t he  sa les  tax  assessmen ts  he re in  fo r  t he  pe r iods

2 /28 /66 ,  5 /3 I /66  and  e /3L /66  aga ins t  S tewar t  M .  Levy  a re  cance l l ed .

C .  The  war ran t  f i l ed  i n  t he  E r ie  Coun ty  C le rk ' s  o f f i ce  aga ins t

S tewar t  M .  Levy  fo r  $1 ,847 .30  sa les  taxes rpena l t i es  and  i n te res t

for  the per iods 5/3I /66 and B/3L/66 shal l  be vacated.
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D.  S tewar t  M .  Levy ' s  name sha lL  be  c lea red  o f  a l l  sa les

taxes r  p€hd l t i es  and  i n te res t  o f  S tewar t  M i l f o rd  Corp .  f o r  t he

yea r  L966 .

DATED: Albany, New York
Augus t  24 ,  L976

ht"r-^ W-*.-'
COMMTSSIONER

COMMISSTONER

4_

STATE TAX COMMISSTON

PRESTDEIflI


