
STATE OF NEW YORK
STATE TA)( COMMISSION

In the Matter of the Pet l t lon

o f

CELTNNE KT,UGMAN KUSTTK
d"/b/ a .IERRYI S RESTAURAIItrT

For a Redetermlnat lon of a Def ic iency or
a. Refund of Sales and Use
Taxes under Art icLe (s) 28 ,k 29 of the
Tax Law for the MXx) Peniod. 3/1 /71
trrtrou+Yr B/"1 /7"

AFFIDAVIT OF MAILINC
OF NOTICE OF DECISION
BY 6Cffi3ffXAD) MAIL

State of New York
County of Albany

Donna Sc,nanton , being duly sworn, deposes and says Ehat

she is an empl-oyee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  l2 t lnday  o f  May ,  Lg76,  she served the  w l th ln

Notice of lDqE$nitctEth (or Determlnatlon) by (reag:figd) mail uponCel.inne

Klugman Kustyk Gm6gn*Xqgt*Xftrg$t the petltioner in the withln

proceedlnB, by encloslng a true copy thereof in a securely sealed postpald

wrapper addressed as fol tows: MfS. Cel inne Klugman Kustyk
d'/b/a JerrYt s Restaurant
699 Pacto.nY Stneet
Watertown, New Yorrk

and by deposlt ing same encLosed ln a postpald properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off lce Department withln the State of New York.

That deponent further says that the sa.id addressee is the (reqQerffiCtre[

di  pet l t toner heretn and that the address set forth on satd l rrapper ie the leet

known address of the (fep55fd**fltEK$s)€h€) petttloner.

Sworn

1zth

to

d a

before me thls

of May

q

414-
, ir-r, \At.<_o^ -

AD-1.30  ( t /74>



STATE OF NEW YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

CELTNNE KLUGMAN KUSTffi
d/b/a JERRY' S RESTAURANT

For a Redetermlnat ion of a Def ic lency or
a Refund of Sales and Use
Taxes under Art ic le (s) 28 e 29 of the
Tax Law for the$Hx*si lc Peniod 3/1 /71
throuEJa B/?1 '7?

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY @rIoCnD* MArL

Sta te  o f  New York
County of Albany

Donna Scranton ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Ta.xat ion and Finance, over 18 years of

age, and thaE on t ,he 12th day of May ,  L976,  she served the  w l th in

Notice of Pegri,odpn (or Determlnation) by (o**ffdd) mail upon Ronald G.

King, CPA (representaLive of)  the pet l t loner in the wlthin

proceeding, bY enclosing a true copy thereof ln a securely sealed postpald

nrapper addressed as foLlows: Ronald G' Kingt CPA
King and King
2O0 Washi-ngton St.reet
Water:tor,r,n, New Yo:rk 136A1

and by deposit ing same enclosed ln a posEpald properly addressed wrapper tn a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off lce Department withln the State of New York.

That deponent further sa.ys that the said a.ddressee is the (representat lve

of) pet l t ioner herein and that the addrees set forth on said wrapper is the last

known address of the (repreeentat ive of the) Pet i t loner.

Sworn

1ztL^

before

o f

thlsme

May
,-1

to

?i

AD-1.30  (L174\

, L976.



STATE TAX COMMISSION

STAIE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM 107
STATE CAMPUS

ALBANY, N.Y, 12227

A R E A  C O O E  5 I 8

Df,IEDf AlbanY, New- York
t{rY 12, 19?6

!8tr Ccllunc Eugnrn FrrtYb
Alblt &rqYtr Rcataurent
6gg nretory Strot
fet.rtorn, fir loll

Doel !F!. f,Urtvht
Please take notice of the D8|ilnmIATtOtr
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
sect ion(s)  1 f38 & 1ah3 of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within h aonthf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.

rep1y .

TM ?AT
Enc .

cc :  Pe t i t i one r '
Law Bureau

,HEARING OFFICER

dr r t :  r rx  coMMrsSrox
xern t le  ux t r

P A U L  G R E E N B E R G

S E C R E I A R Y  T O
coMM t ss lotl

A O D R E S S  Y O U R  R E P L Y  T O

M R ,  W R I G H T

M R ,  C O B U R N

M R .  L E I S N  E R

(518) 4s7-38sO

s Representat ive

rA -1 .12  (L2 /7s )



ST;riTI CF l\i:i,r YOii{

STATE TAX CClli{Is3ION

In the i , ' iat ter of  the Appl icat ion

CELII,Ii{I: KLUGI,NI TJSTYK
a/n/ a JEiiiiY I s R:sTAUrtAr,rT

for a i ievision of a Determinat ion or for
Refund o f  Sa les  and Use Taxes  under
Art ic les 28 anci 29 of the Tax La' ,v for
the Period l i iarch I ,  LglL through
August  31 ,  1973.

DETERI''IINATION

Appl i .cant,  Cel inne Klugnan Kustyk, a/n/a Jemyrs Restaurant,  699 Factory

Streetr i 'Vatertown, I i ie l  York, appl ied for a revision of a determinat ion or for

refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for the

perioci  io larch 1, 1971 through August 31 ,  1973.

A formal hearing uras held at the off ices of the State Tax Commission,

l 'Jatertottn,  I , lew Yotk, on October 227 1975, oefoie L. Robert  Leisner,  Hearing

Of f i cer .  The taxpayer  was represented  by  i lona ld  K ing ,  C.P.A. ,  and the  Sa les

Tax Bureau was represented  by  pe ter  c ro t ty ,  Ese. r  (A lexander  l ' l e iss ,  Ese. r  o f

c o u n s e l  ) ,

I SSUE

llere the taxpayer's gross sales undemeportecl during the sales tax

periods in question?

FINDINGS OF FACT

1. The taxpayer, cel inne i 'r lugman Kustyk, a/n/a Jemyrs Restaurant,

t imely f i led New York state sales and use tax returns for the period

l,, larch l,  1971 through August 3l ,  L973.



- 2 -

2 .  A  Not ice  o f  Determinat ion  o f  sa les  and use taxes  (and pena l t ies )  fo r

the period i i4arch L, L97L through August 3I,  1973, was issued on Apri l  L7, L974,

against Cel inne Klugnnan Kustyk under Not ice l . lo.  90r?52r23I.

3. Tne taxpayer appl ied for a revision of the determinat ion of the

d e f i c i e n c i e s  i n  s a l e s  t a x ,

4, The s;: les tax examiner found al l  of  the taxpayerrs records adequate

and that her books were in complete order.  The tax ex?miner looked at the

schedule C of the Federal  Tax return and decided that the gross prof i t

percentage was too low. Taking two test periods, i,,rlarch and June, the

examiner took al l  purchases of beer,  l iquor and foodl and after computing a

percentage of markup for beer,  l iquor,  and foodl he computed gross sales and

made a determinat ion that reported sales were underreported by the di f ference

between reported sal-es and computat ion of gross sales based on a calculated

percent of markup on purchases. He then calculated a percentage of emor from

the t lvo test per iods and appl ied this to the ent ire audit  per iod. On this

bas is  he  recomputed the  sa les  tax  asser t in r3  a  to ta l  de f ic iency  in  sa les  tax

o f  $1r46L. .37 .  The taxpayer  anc i  her  accoun ' tan t  d isagreed w i th  th is  and asser ted

tha t  no  sa les  tax  was due.

5 .  The tax  examiner  had no t  been ins ide  the  taxpayer 's  es tab l i shment

for eight or ten years pr i .or to the audit  y;hen he was abut eighteen years of

ager and at the t ime of the aurl i . t  he was at the establ ishment for a matter of

minutes. i ' ie made his computat ions from the records and re'uurns, and got the

se l l ing  pr ice  o f  d r inks  f rom an employee o f  t i re  accoun lan t .  He used a  l -ounce

drink and calculatec 2E cir inks tc a 32-ounce bott le.



- 3 -

6. The taxpayer did not dispute that the gross prof i t  percentage was

low for the test per iods in quest ion, but she rejected the assumption that

this was ciue to undemeprort ing of income and sales. The taxpayerrs cert i f ied

publ ic accountant showed that the gross prof i t  percentages were: for L970,

51 .3  percent ;  fo r  1971,  51 .9  percent ;  fo r  I972r  49 .0  percent ;  fo r  1973,  46 .7 ;

for the year L914, 52.7 percent.  The taxpayer submitted evidence that she was

not  a i  the  tavern ,  tha t  somet ime a f te r  a  bar tender  was h i red ,  the  gross  pro f i t

dec l inec i  and immedia te ly  a f te r  he  v ras  f i re ,C,  the  gross  pro f i t  v ren t  up .  In

f i r ing  t i re  bar tender ,  the  taxpayer  ac ted  on  recommendat ions  c f  her

accountan ts  and: r *o-  r r ]  ' z i ^n  *ur  cus tomers  w i ro  were  present  a t  the  tavern  when

sile tvas atray.

7 ,  T i re  t axpaye i f s  ne t  vo r th  l vas  as  f , r l l ows :  Decenbe r  31 ,  1970 ,  $561733 ;

D e c e r c e r  3 , 1 ,  1 9 1 L ,  ; i L r 7 1 3 i  D e c e n b e :  3 1 _ 1  I 9 7 2 r , 5 1 r C 3 2 .

8.  : - :c i l r 'ce ancl  appl icat ion c i  funcis  ' . , r ,3-re a l  sc suj_ i i r r i i ted for  l97 l  ana I972

s i r c i . , i ng  a i '  a l . Lo ' . " ; ance  fo :  pe ; scna1  expenc i i t : i ' e s  { r :  i l  rCAr .5 l  an i  *6 r3 l lO .7C .

g ,  i : : l * nc€  t i : e ' i - axp i t ' / e : :  i ocs  r i t t  r i : . spu t ,e  t l t e  i ac l  l , t a ' -  u i " l e  r i a , 'Kup  s rcu ld

i t a v e  i ; e e n . ' i i 9 . i e - ' f c ' '  1 - l r . e - : c s L  p e r i - c c ,  ' ; l ' r  e , c a l c u l a i i L r n  o , ' : h e  s a l e s  t a x  e x a m i n e r

i :  co  f  . r ocL  a t , . ;  l he  aa les  an : i  sa les  t a i :  f r ; . r :  ' f  l i e  t r : s t  l t c : i - r y l  s  s i r cu l r l  be  ac i j us ted

aac, t ) : r l  1 ; 'gL i , .  l ' l , l  sa les iye: -e r r rar jcr  a l ' ) i r  sa les ;a l {  i . ra :  i , - ie  lv i ie i -c  the r -eceiot ,s  and

t lx  ' , , re : :e,  co l l  e  c ;e i i  i l f l1r  1. . . ' i  l l i : . ; r , , ,1  j  i ;y '  L i  rc  : ,a : iencje i .  T l . ie  t ,a ;<payel 's  asse r t ion

' - ; : a :  s , i e  ; i  - :  t : r ; i  : e  cp i  ve  c i  L i  , r : : .  ;  t c  rec . i p t - s  o i '  ' , , , a l es  ' t a i r  c i i ' e  i . r  i : he  : i i r , ' e r s i on  by  t he

i ra . ' Lc ; l i ' : ' - '  1 ' . r 5 ' r -  : i i  -  : ; i t ; i : c i  ; . c - :  f : ' c : r  1 i , . l " , i l  ' ,  i , ) ' .  , : ye l  i l r : r i gh  ; i  ; e  i axpaye . r -  c i iC  nc  t

r ' L i a i r .  t , t f - ) s e  - r c e i p ; s  l -  l i i o s c  s a ] - e s  l a i ; e s  i r c i r  i i r e ; a : t , e n c , e r ,  s h e  i s  l i a b l e  f o r

t i r c :e  sa l  e  s  i ax : -  E .
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10 .  i i l r ,  saa le i i l e i t : 3 . - ' :  soJ : ' ce  a i ru  a i : p1 - ; caL j - { ) r :  o i  i r r nc . ;  s ,  c f  cou l : e r  9 i r c i , , r

; . i a ;  i - , , i t ,  ' . i  L i , i a  - i , , ; ,  c . . ;  j r r ' :  i : ; { i s ,  l l ;  t . r e  pe : : . 1 . , ; t j  : ,  , ; e i o r . e  . L l l e t  i r e j . i enCe- :  r i , , as

ei : .p lo) 'e . i  , ) : :  i ; l  a ' ,  r .  ' r . t r -J ; i t i r i i iu  
O i  j i i  s :  e j t ,p lO/  ; rL. r - , . i , .

I '1 .  I " ro i , 'c i  ca i ,  t  'J  i  gr r  s5 p i r  f  i  L  r . r ;  ? . ic . ,  ) . , r . t r  iver  t i re  p, : r - iocg ccni i l r ; rs

" i r o , . r :  
i ac i , : .  , ' : - f  b : , -  i . l . :  1a  : :  . j La i  c i  t , i l e  L , : : . - t en t . i , r , . r , t  s  se *v ; - cc ,  r ; i o r . i i s  : : ose

- . .  -  ;  ,
o 9 ' i  ! i ' '

L ? - .  
' - j A l r , ' I  

: , ' r r ; r  r r i l L ,  r - r - e p c l t e ' C  c l i t e  i : J  . l n  a r r r l o t : i r a l  s i i u a c i c n  f o i  t i ' r e

qua-t.-: :-r,  cn,;eu rL,/30/i?,, ?/zJ/73, s/ l t i l l  i : t , :  z/:L/73, Drrr ing t, irese pericd s,

Li:r :  * 'co:;Ll j  l , ,e:g: l ,ns ar. , i  : , r . r ; i :upl ,  we:-e ioo lc lv anr j  t i r is L. las iue tc an abnolnal

l i ' u u a t i c ; r .

1"3. ; : 's i - , )  i : i io- i  cal- ts tax periccis . ic. i :  t , i - ie Laxpaye,- 's i . ,u i iness, in 1971

and lgi '21 ,rcr-  salo 5 ar ld sales -uoX lnJer^€ cor: :ec b11' repolted anci thi  s i  s conf irmed

by t i re  g -coss  p lo f i t  pe- r :cen tages ,  Lhe s ta tements  o f  ne t  r . ro r th ,  the  s ia tements

o f  scu- r :ce  and app l ica t ion  o f  func ls ,  an . j  by  the  s j " 'uua t ion  as  i t  e ;< is ted  a t  the

tavern .

L4 .  Ihe  taxpayet 'ac t ,ed  in  good fa i th ,  she  lcep t  good recorc ls ,  and she

employec i  a  f i rn r  o f  cer t i f iec i  pub. l i c  accountan ts .

CONCLUSI OI'JS. CIi Ln.I,i

A. The taxpayer having acted in good fai th t i ' i roughout the t imes in

que: , t ion ,  a l l  pena l t ies  aga ins t  i te . r  a re  cance l led .

B.  The de ter rn ina t ion  o f  de f ic ienc ies  in  sa les  tax  fo r  the  quar te rs

ended LI/3o/72, zJzs/tz, s/ells ana a/x/t3 is sustained without penalties.

C.  I t  i s  de termined tha t  there  are  no  de f ic ienc ies  in  sa les  tax  fo r

the  pr io l  per iods  tn  1972 and 1971.
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D.  The tota l  def ic iency in  sa les taxes shal l  be recomputed pursuant

paragraphs l i ,  B, and C above.

E. fursuant to the Tax Law interest shall  be added to the total amount

sales ta ;< due unt i l  pa id.

DATED: Albany, l i iew York
I4ay  12 ,  1976

TAX COtvlJ,iI SSI ON

COIdi\iI SSION:R

<'---/1e rt+"'
CO."I.iI SSIONER


