
STATE OF NEW YORK
STATE TAX COMI{ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
FRANCIS G. LOLL d/b/a

FULTON,S STORE
For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
o f  S a l e s  &  U s e
Taxes  unde r  A r t i c l e ( s )  28  &  29  o f  t he
Tax Law for the)@64G0(XX Period $gl
December  1 ,  1969 th rouqh November  30 ,  L972.

State of New York
County of A1bany

Catherine Steele , being duly sworn, deposes and says that

she i .s an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20th day of August ,  L976, she served the within

Notice of Determination by &OtrXfiilOalX mail upon Francis G. LoIl d/b/a

Fulton's Store (xspoesrxmOnxx>ofii the petitloner ln the within proceedlng,

by enclosing a true copy thereof in a securel-y seaLed postpaid wrapper addressed

as fo l lows:  Franc is  c .  Lo l I  d /b /a
F u l t o n r s  S t o r e
1128 Lake St ree t
Elmira, New York 14901

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the *mnrn*onfi*jcce.

b*><Dt!e} petitioner herein and that the address set forth on said wrapper is the

last known address of the t!€pExefloaxAtq'<:aqexllh€t petitioner.

Sworn to before me this

20th day of August ,  L9 76

AFFIDAVIT OF MAILING

rA-3 (2176>



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f
FRANCIS c. LOLL d/b/a

FULTONIS STORE
For a Redeterninat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le (s )  28  a  29  o f  the
Tax Law for the VOOOCpffi Period[S
December 1. 1969 through November 3!,  L972.

State of New York
County of Albany

Cather ine  Stee le , being duly sworn, deposes and says thaE

she is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20th day of August ,  L976, she served the wlthin

Notice of Determination by {oe*X8!s&} mail uponGerald E. DeFilippo, Esq.

(representat ive of)  the pet l t ioner in the within proceedingt

by enclosing a true copy thereof in a securely sealed postpaid wrapper addreseed

as fo l lows:  Gera ld  E .  DeF i l ippo ,  Esq.
408 East Church Street
Elmira, New york l49OI

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper le fhe

last knor.rn address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING

Sworn

20rh

to before me this

day of August

rA-3 (2/76)
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lugiurt 2O, 1976

A O D R E S S  Y O U R  R E P L Y  T O

rEL EPHoN E : tu r 4$l=38!i0-

STATE TAX COMMISSION

r StrancLc O. IolI A/bh
Sultourre storr
1128 lrko Strcct
llnirN, trtr York 14901

Dcat l'|tr. Iolll
Please take notice of th" D3.IERUUATIO; - _
of the State Tax Commission enclosed herel i l i th.

Please take furthe5 not ice that Pursuant to

Sect ion(s) 1138 & 1243 of the Tax Law' any
proceeding in court to revieht an adverse deci-
sion must be commenced within 4 nmtlff
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund alloured in accordance with this
decision or concerning
hereto nray be addressed
will be referred to the

E n c .

Pet i t ioner '  s Representat ive :

Taxing Bureauts Representat ive:

any other matt
to the underg
proper party

V

Hrartng Ofltec

relat ive

B.

rA-L .  12  0 /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

FRANCIS G. LOIL
a/b/a FULTON'S ST'ORE

for Revision of a Determination or for
the Refund of Sales and Use Taxes under
Ar[icles 2 B and 29 of. the Tax Law for
the per iod December I ,  1969 through
N ovember  30 ,  1972 .

DETERMINATION

Appi icant ,  Francis  G.  Lo11 ,  d /b/a Ful ton 's  s tore,  rLzB Lake st reet ,

Elmira, New York 14901 , applied for revision of a determination or for refund

of  sa les and use taxes underAr t ic les 2B and 29 of .  the Tax Law for  the per iod

December  I ,  1969  th rough  November  30  ,  L IZZ .

A formal hearing was held at the off ices of the State Tax Commission,

State Off ice Buildinq, 44 Hawley Street, Binghamton, New york, on October B,

L974 at  l :30 p.m.  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The hear ing was

cont inued at  the same locat ion on Apr i l  22,  1975 at  9 :30 a.m.  The taxpayer

appeared by Gerald E. DeFil ippo, Esq. The Sales Tax Bureau appeared by Saul

Hecke lman ,  Esq .  (A lexander  We iss ,  Esq .  o f  counse l ) .
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]!gUE_

Whether  the determinat ion of  addi t ional  sa les

based upon a Saies Tax Bureau audi t  o f  the taxpayer ,s

calendar quarter, was correct for the period December

L972  ?

and use taxes found due,

avaiiable records for one

l ,  1969  th rough  November  30 ,

FINDINGS OF FACT

1.  The taxpayer ,  Francis  G.  Lo l l ,  t imely  f i led a l l  requi red sa les and use

tax returns for  the per iod December 1,  1969 through November 30,  rg7z,

2. None of the sales tax returns reported gross sales for the period covered.

3. After a f ield audit by the Sales Tax Bureau, a Notice of Determination

and Demand for  Payment  of  Sales and Use Taxes Due dated June IB,  I973 was

issued  to  the  taxpaye r  under  F i l e  No .  90 ,750 ,602  fo r  add i t i ona i  sa les  tax  o f

$6 ,392 .1 I  p l us  pena l t y  and  i n te res t  o f  $1  , a94 .53  f o r  a  t o ta l  o f  $7 ,886 .64 .

4.  The taxpayer  operates a neighborhood grocery s tore at  l12B Lake Street ,

EImira,  New York.  I tems sold at  the s tore inc lude food,  c igaret tes and other

tobacco products  ,  candies,  sof t  dr inks,  beer  and other  miscel laneous products .

5. The taxpayer recorded daily totals of retai l  sales without differentiat ion

as to  taxable i tems,  the amount  of  sa les tax co l lected on ind iv idual  sa les,  or  the

tota l  amount  of  taxable sa les.

6 .  The  pe t i t i one r  d id  a  l a rge  vo iume o f  bus iness  i n  t he  sa le  c f  "penny  cand ies , , ,

i .e . ,  candy and gum sel i ing for  ten cents or  less upon which he co l lected no sa les

tax.
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7.  On June 23,  L972,  a catast rophic  f lood inundated the Elmira area,

including the taxpayer'S store. Water damage destroyed the taxpayer's

f inancial records for the period in issue.

B. Examiners of the Saies Tax Bureau made a f ield audit of the

taxpayer's business in May, I973. AII purchase invoices for the period from

September l ,  I972 through November 30 , L972 were individually examined.

Categories of products were set up and the amount of purchases in each

category was determined from the purchase invoices.

The mark-up percentage for each category was computed by taking

the cost from the purchase invoice and comparing i.t with the selling price

as stated by the taxpayer. Total purchases in each category were

mult ipl ied by the mark-up percentaqe to ascertain corrected taxabie sales

for the test period.

9.  Mark-up percentages var ied f rom 123.42 for  beer  to  I49.34 for

miscel laneous taxable i tems on to ta l  purchases of  $ I I ,447.9I  o f  taxable

items in the test ouarter under review.

I0.  Purchase invoices for  beer  a lone amounted to  $2 ,756.4L.  At  a

mark-up of. L23.42 percent, the estimated taxable sales of beer amounted

to $3,401 .96.  For  th is  per iod,  the taxpayer ,  Francis  G.  Lo l l ,  repor ted

taxable sa les for  a l I  taxable i tems as $3 ,349.72.  Beer  sa les a lone were

LZB% of  repor ted to ta l  taxable sa les.

1I .  In  the absence of  records of  gross sa les,  sa les tax co l lected,

and segregated receipts from taxable sales, computation of estimated

taxable sales was made by the Sales Tax Bureau based upon the available
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records of the taxpayer. These were l imited largely to purchase invoices. The

purchase invoices for the period were complete and accurate.

12.  The hear ing developed that  in  the post - f lood per iod immediate ly  preceding

the test audit period, there was an inordinately iarge amount of merchandise

purchased which was not  resold.  Much was p i l fered and a considerable amount  was

donated. There was no record available of the extent to which these factors

affected the actual amount of taxable sales in the test audit period.

However, considering the extraordinary circumstances prevail ing for the

test period, and the unavailabi l i ty of records for other periods, i t  may be postulated

that at least seventy-f ive percent of the taxable i tems purchased by the taxpayer,

Francis  G.  Lo l I ,  were so ld and the sa les tax co l lected.  Based upon the actual

purchase invoices audi ted,  the computed taxable purchases wouid then be $7,565.93.

Compared wi th  the taxable sa les of  $3,349.72 repor ted by the taxpayer  for  th is  test

per iod,  the percentaqe of  er ror  is  23L.8%. This  cannot  be an accurate f igure but

is as exact as can be obtained in view of the fai lure of the taxpayer to complete

his sales tax returns in accordance with SaIes Tax Bureau instructions which

requi re sa les tax returns to  separate ly  s tate gross sa les,  taxable sa les and

sales tax col lected. Any error in applying the percentage of error to reporled sales

tax f igures may result in understating the sales tax owed by the taxpayer, since

the error factor gives ful l  consideration to the possible atypical nature of the

oaly available test peri.od.
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13. This determination is l imited to the audit of the period December l

I969 through November 30,  I972 and the records and tax returns re la ted to

that period.

L4. The taxpayer f i led a t imely application for a hearing to review the

determination of the Saies Tax Bureau.

@

A. That in the l ight of unavailabi l i ty of the applicant's records for al l

but the test period fol lowing a f lood catastrophe, and the palpable lack of

an accurate report ing by the taxpayer of his gross sales, taxable sales and

sales tax col lected, application by the Sales Tax Bureau of a margin of error

percentage to reported taxable sales to arrive at the actual taxable sales

for the period under review was both necessary and lawful.

B. That section l I36(a) of the Tax Law mandates that every person

required to register and collect sales tax shail  f i le quarterly returns showing

the aggregate value of tangible personal property and services sold by him.

The taxpayer, Francis G. Lotl,  fai led to show gross sales on his sales tax

returns .
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C. That the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due is modif ied to the extent that the amount of sales tax due

for  the per iod December t ,  1969 through November 30,  1972 shal l  be rev ised

to $2312.96 p lus penal t ies and in terest ,  and that  except  as so qranted,  the

pet i t ion in  a l l  o ther  respects  is  denied.

DATED: Albany, New York
August  20,  L976

COMMISSION

CO MMISSIONER

COMMISSIO NER


