
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  che  Pe t i t i on

o f

OOLONrAL saND & srONE c0., rNC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of  Sales & Use
Taxes under Ar t ic le(s)  28 & 29 of  the
Tax Law for the fg1Xfi)Ogtr Period (s)

Suguct 1, 1945 tn Nnvc-ho?' 3n, 1947

S ta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

I\tbrsina Donrrini , being duly sworn, deposes and says that

she is an ernployee of the Department of Taxat ion and Finance, over 18 years of

age, and thaE on the 3Oth day of June , L9 77, she served the wlthin

Notice of Deternination by EffXXxfl-r4( mail upon Colonial Sand & Stone Co.,

T n a @ the pet i t ioner ln the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol tows: Colonial  Sand & Stone Co.,  Inc.
17l+0 Broadway
New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w iLh in  the  Sta te  o f  New York .

That deponent further says that the said addressee ls the {fCilfr{ilZiff{{mry

q6pgbg0 pet i t ioner herein and that the address set forth on said l rrapper is the

lasL  known address  o f  the  @ pet i t ioner .

Sworn to before me this

30th day of Jr:ne ,  1977.

( 2  / 7  6 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

COLoNIAI SAND & STONE C0., INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat lon or a Refund
of Sales & Use
Taxes under Art ic le (s) Zg U Zg of the
Tax Law for rhe moooQEDctrxPeiiod (s)
Aueust 1, 1q65 to November ?0. 196?

Sta te  o f  New York
County of Albany

AFFIDAVIT OF I"IAILING

she is an

age,  and

IVlarsina Dorrrini , being duly sworn, deposes and says that

ernployee of the Department of Taxat ion and Finance, over 18 years of

thaE on the 30th day of Jr:ne , L9 77, she served the wlthln

of the Firm of p""U?t+:" of Determination bv fuegGdftieo mail uponwilliam B. Bernstein, cpA

Haber & Zirnmerman, CPA (representative of) the petitioner ln the withln proceeding,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed
William B. Bernstein, CPA

as follows: of the Firm of Panetti, Haber & Zinnnerman, CPA
150 East 58th Street
New York, New York

and by deposlt,ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn

3Oth

before me this

of Jurre

EO

d a y

rL-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

&w fr, LWI

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: r"r"Wfi23-

STATE TAX COMMISSION

r
ColmtaL Ssnd & Stms Co., Ino.
1740 Broaalray
Nsr Tork, Ner Yor&

0mtlemnr

PLease take notice of the Deterutnattoo
of  the State Tax Commission enclosed herewi th.

Please take further not ice that Pursuant to

Section(s) 1J,.38 & 1243 of the Tax Law, any
proceeding in court to revierrt an adverse deci-
sion must be cormnenced within { mths
from the date of this not ice.

Inquiries concernlng the computation of tax
due or refund altotred in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proPer party for repLy.

Enc .

cc :  Pet i t ioner rs

Very tnrly Yours'

PAIIL B. CO$M![
Srpervlelag Tar
noad.ng 0tf,[cer

Representat ive:

Taxing Bureauts Representat ive:

TA-1 .12 ( t 176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

COLONIAL SAND & STONE CO.,  INC.

for Revision of a Determination or
for  Refund of  Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the
Tax Law for  the Per iod August  1 ,  1965
to  November  30 ,  L967 .

DETERMINATION

Co lon ia l  Sand  &  S tone  Co . ,  I nc . ,  L740  B roadway ,  New York ,

New York,  f i led an appl - icat ion for  rev is ion of  a  determinat ion

or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29

of  the Tax Law for  the per iod August  1 ,  L965 to November 30,

1967 .  (F i l e  No .  01778 ) .

Formal  hear ings were held before Nigel  G.  Wr ight ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Cornrn iss ion,  Two i , i lor ld

Trade Center ,  New York,  New York,  oD June 11,  1975,  and were

con t i nued  on  Augus t  5 ,  L976  a t  1 :15  P .M.

The appl icant  appeared by Wi l l iam B.  Bernste in,  CPA, of  the

f i rm of  Panet t i ,  Haber  & Z immerman,  Cer t i f ied Publ ic  Accountants.

The Sales Tax Bureau appeared by Peter  Crot ty ,  Esq.  (James A.

Sco t t ,  Esq .  and  A lexande r  We iss ,  Esq . ,  o f  counse l ) .
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ISSI]ES

I. hlhether the engine chassis on which a concrete mixer

is mounted, and which is used to manufacture and transport ready-mix

concrete, constitutes machinery and equipment for use or consumption

di rect ly  and exc lus ive ly  in  the product ion of  tangib le personal

proper ty  exempt  f rom sales and use taxes.

I I .  Whether  chassis  or  engine par ts  hav ing a usefu l  l i fe  of

more than one year constitute parts of machinery or equipment used

di rect ly  and exc lus ive ly  in  the product ion of  tangib le personal

proper ty ,  exempt  f rom sales and use taxes.

I I I .  Whether  penal ty  and in terest  in  excess of  the min imum

interest  imposed by the Sales Tax Bureau should be cancel led.

FINDINGS OF FACT

1.  The  app l i can t ,  Co lon ia l  Sand  &  S tone  Co . ,  I nc .  ,  f i l ed

sales and use tax returns for  the per iod August  1 ,  L965 through

November 30,  L967.  On November 22,  f968,  the Sales Tax Bureau

issued a Notice of Determination and Demand for Payment of Sales

and Use Taxes Due in  the amount  of  $146,344.63,  p lus penal ty  and

in te res t  o f  $53 ,225 . I 2 ,  f o r  a  t o ta l  o f  $199  , 569 .75 .  On  Feb rua ry  13 ,

L970,  the Sales Tax Bureau cancel led a por t ion of  the assessment

which was computed in  error  in  the amount  of  $14,158.55,  so that

the amount  due was $185,4LL.20.  0n February 11,  L969,  the appl icant

t imely  f i led an aopl icat ion for  rev is ion of  the Not ice of  Determina-

t i on .
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2 .  The  app l i can t ,  Co lon ia l  Sand  &  S tone  Co . ,  I ne . ,  i s  a

domest ic  corporat ion organLzed under  the laws of  the State of

New York on November 8,  1973,  wi th  i ts  headquar ters  located at

L740 Broadway, New York, New York. The applicant is engaged in

the  manu fac tu re  and  sa le  o f  conc re te ,  cemen t ,  conc re te  p ipe ,  e t c . ,

with raw materials obtained from both outside vendors and from

mines owned by it .  Mining and manufacturing faci l i t ies are

loca ted  i n  Nassau ,  Su f fo l k ,  Wes tches te r ,  U l s te r  and  Rock land

Count ies,  as wel l  as in  New York Ci ty .

3.  The appl icant  manufactures and se l ls  " ready-mix"  and

" t rans i t -mix"  concrete.  The process involves p lac ing dry mater ia ls ,

sand,  s tone,  cemenL (s tored at  the batch ing p lants)  and water  in

a concrete mixer-vehic le ,  consis t ing of  a  concrete mixer ,  a  t ruck

manufactured to  speci f icat ions and a t ruck chassis ,  a l l  purchased

from di f ferent  vendors.  The purchase pr ice of  the concrete mixer

includes the mounting of same onto the truck chassis that supplies

the power to activate the mixer. The mixing of the ingredients

necessary to  make concrete takes p lace in  the mixer  par t  o f  the

t ruck,  par t ly  as the vehic le  is  dr iven f rom the batch ing p lant  to

the pour ing s i te .  I t  is  necessary for  the concrete mix to  remain

in a p last ic  or  f lu id  s tate in  order  to  prevent  the mix f rom set t ing.

The same engine which propels the truck over the road also turns

the drum of the mixer.
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4.  For  the per iods in  issue,  the Sales Tax Bureau t reated

the mixer part of the vehicle as "machinery or equipment for use

or consumption directly and exclusively in the production of

tangib le personal  proper ty"  in  accordance wi th  Lhe prov is ions of

sect ion 1115(a)  (12)  of  the Tax Law then in  ef fect ,  thus making i t

exempt  f rom sales and use taxes.  However ,  the engine chassis  and

i ts  par ts  hav ing a usefu l  l i fe  of  more than one year  were considered

taxable. The applicant eontends that the Notice of Determination

shou ld  be  reduced  by  $ f05 ,000 .00 .

5.  The appl icant  be l ieves that  the engine chassis  const i tu tes

production machinery and equipment exempt from the imposit ion of

sa les  and  use  tax .  The re fo re ,  app l i can t ' s  f a i l u re  to  pay  sa les  o r

use tax on the purchase of  the engine chassis  and parLs is  excusable.

CONCLUSIONS OF LAW

A. That  the chassis  par t  o f  the t rucks was used predominant ly

and pr inc ipa l ly  in  the t ranspor tat ion of  the ready-mix concrete

to  the  cons t ruc t i on  s i t es .

B.  That  the chassis  par t  o f  the t rucks d id not  const i tu te

machinery and equipment for use and consumption directly and

exclus ive ly  in  the product ion of  tangib le personal  proper ty  wi th in

the intent and meaning of section 1115(a) (12) of the Tax Law in

e f fec t  p r i o r  t o  Sep tember  1 ,  L974 .  The  chass i s  o r  eng ine  pa r t s

having a useful l i fe of more than one year l ikewise do not constitute

par ts  of  machinery used exc lus ive ly  in  the product ion of  tangib le
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personal  proper ty .  See Opin ion of  Counsel ,  dated September 24,

L965 ,  N .Y .S .  Tax  Bu l l e t i n  No .  1965 -3 ,  pp .  4L  and  42 .

C .  Tha t  t he  app l i ca t i on  o f  Co lon ia l  Sand  &  S tone  Co . ,  I nc .

is granted to the extent that the interest, in excess of the

min imum interest ,  and the penal ty  imposed pursuant  to  sect ion

1f45(a)  of  the Tax Law is  waived,  and that  except  as so granted

i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York
June  30 ,  L977

/ /
, / /  t ' /  ' /  ,

,:77rt, ,' '..ry 1oT7 {.'---- -
1 4 /

COMI',IISSIONER

COMMISSION


