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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

ALBERT J. CONSTANTINO and
ALIO CONSTANTINO, Co-Par tners

d/b / a TINO'S ITALIAN RESTAUMNT

for  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the
Per iod March L,  L97L through February 28,
L97 4.

Whether  an audi t  o f  the appl icants '

the Sales Tax Bureau proper ly  re f lected

sales tax l iab i l i ty  for  the per iod March

Februa ry  28 ,  L974 .

DETERMINATION

Appl i -cants,  A lber t  J .  Constant ino and Al io  Consrant ino,

co -pa r tne rs  d /b /a  T ino ' s  I t a l i an  Res tau ran t ,  f i l ed  an  app l i ca -

t ion for revision of a determination or for refund of sales and

use taxes under Art icles 28 and 29 of the Tax Law for the period

March  L ,  L97L  th rough  Februa ry  28 ,  L974  (F i1e  No .  L0 ,323 ) .

A smal l  c la ims hear ing was held before Joseph Chyrywaty,

Hear ing Of f icer ,  4 t  the of f ices of  the State Tax Connrn iss ion,  Two

Wor ld Trade Center ,  New York,  New York,  o f l  June 27,  L977 at

l : 15  P .M.  App l i can ts  appeared  p ro  se  and  by  the i r  accoun tan t ,

Leon H.  Paisner .  The Sales Tax Bureau appeared by Peter  Crot ty ,

Esq .  (F rank  Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUE

books and records by

the appl icants '  addi t ional

1 ,  L97L  th rough



-2

FINDINGS OF FACT

l. As the result of an audit perforrned by the Sales Tax

Bureau, a Notice of Determination and Demand for Payment of

sa les and use Taxes Due was issued against  the appl icants ,

A lbe r t  J .  cons tan t i no  and  A l i o  cons tan t i no ,  co -pa r tne rs  d /b /a

T ino ' s  I t a l i an  Res tau ran t .  Sa id  No t i ce  was  i ssued  on

February 24,  1975 for  the per iod March L,  L7TL through

Februa ry  28 ,  L974 ,  i n  t he  sum o f  $28 ,862 .42  i ne lud ing  tax ,

penal ty  and in terest  due.

2 .  Dur ing  the  pe r iod  i n  i ssue ,  t he  app l i can ts ,  A lbe r t

J .  Constant ino and Al io  Constant ino,  were the owners and

operators of  T ino 's  I ta l ian Restaurant .  The restaurant  was

pr imar i ly  a  d in ing establ ishment ,  ar though l iquor ,  wine and beer

were served to  compl iment  the meals .

3. On audit,  the Sales Tax Bureau computed a markup of

287 percent  for  l iquor  purchases and 187 percent  for  beer

purchases.  Food purchases were marked up 125 percent .  The

basis  for  the markup on food was the Bureau's  est imate of  what  i t

considered the normal markup for an rtal ian restaurant. Beer

and l iquor markups were arrived at by considering the factors

prescr ibed in  the Bureau's  procedures for  restaurant  audi ts .  The

factors taken in to considerat ion were the fo l lowing:

a. Amount of l iquor served per drink

b .  Se l l i ng  p r i ce  pe r  d r i nk

c.  15 percent  was a l lowed for  buy backs and sp i l lage
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4. The combined overal l  markup of food and l iquor sales

was computed by the examiner:s to be 139 percent.

5. Applicants contended that the f igures used in the

markup were highly inf lated and that the examiner's report fai led

to accurate ly  re f lect  such f :actors  as p late por t ions,  condiments,

employee dr inks and meals ,  crompet i t ion in  the area,  actual

cock ta i l  m ixes ,  ac tua l  sLze  o f  h ighba l l s ,  and  the  res tau ran t ' s

policy of granting free drin.ks for purposes of maintaining

goodwi l l .  Accord ingly ,  the appl icants  a l leged that  the i r  overa l l

markup was the 67 percent  repor ted in  the i r  sa les tax returns.

6.  At  the hear ing,  appl icants  submit ted in to ev idence a

cost  analys is  sheeL of  f ive of  the meals  l is ted on the menu.

The markups f rom th is  analys is  ranged f rom 44 percent  to  79.25

percent .  Appl icants  a lso contended that  the propor t ions used by

the Bureau in  determin ing the sa les of  h ighbal ls  and cockta i ls

were  i nco r rec t .  App l i can ts '  se rv ing  s i zes  fo r  h ighba l l s  and

cockta i ls  were one ounce and two ounces respect ive ly ,  resul t ing

in a markup on l iquor  purchases of  238 percent .

CONCLIUSIONS OF LAW

A. That  the Sales Tax JBureau,  in  us ing establ ished audi t

procedures and techniques to arrive at markups for purchases of

l iquor, beer and food, exceerled the actual overal l  markup

employed by the applicants. Therefore, the audit did not

accurate ly  re f lect  the many :Eactors which af fected the restaurant 's
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business and sales. The markups on food and l iquor purchases,

computed by the Sales Tax Bureau to be 1-25 percent  and 287 Per-

cent ,  respect ive ly ,  d id  not  accurate ly  re f lect  cer ta in  re levant

factors.  Accord ingly ,  the markups shal l  hereby be reduced to

a 75 percent markup on food purchases and a 238 percent markup

on l iquor purchases. The markup on beer shall  remain at 187

percen t .

B.  That  the appl icat ion of  A lber t  J .  Constant ino and

A l i o  Cons tan t i no ,  co -pa r tne rs  d lb /a  T ino ' s  I t a l i an  Res tau ran t ,

is granted to the extent of reducing the addit ional sales tax

due for  the per iod March 1,  L97L through February 28,  L974,  so

as to  conform wi th  the conclus ions s tated here in;  that  the

Sales Tax Bureau is  hereby d i rected to  accord ingly  modi fy  the

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due dated February 24,  L975,  and that  except  as so granted,

the  app l i ca t i on  i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York

December  13 ,  1977

STATE TAX COMMISSION


