
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
DAVID DRUCKER and STE:LIJA DRUCKER

d/b/a DAVID DRUCKER LUMBER co.
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat lon or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le  (s )  28  *  29  o f  the
Tax Law for the X$aEqgFnt Period(s)
September I, 1967 through August 31

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

,  L97O.

Bruce Batchelor , being duly sworn, deposes and says that

She is an employee of the Department of Taxat lon and Ftnance, over 18 years of

age, and that. on the 4th day of March , L9 77 r lhe serrred the wlthin

Notice of Determination by (xemdffedi mail upon David & Stella Drucker

d/b/a David Drutffitgffigrueg$ rhe perlrioner in rhe wirhln proceedlng,

by  enc los ing  a

a s  f o l l o w s :

true copy thereof in a securely sealed postpaid wrapper addreseed

David Drucker and Stella Drucker
d/b/a David Drucker Lumber Co.
60 East 42nd, Street
New York, New York 10017

and by ctreposit ing same enclosed in a postpaid properly addressed wrapper in a

(posr off ice or off ic ial  depository) under Ehe excluslve care and custody of

the United States Postal  Service within the State of New York.

That'delronent further says that the said addressee is the €ocfregerctsaOi$rr

!r8>€h8) pecit-ioner herein and that the address set forfh on sald !'rrapPer 18 Ehe

last known address of the (oeryxc(5axIafilat<88>alrg) petltloner.

Sworn to before me this

Ath day of March

rA -3  (2 /76 )

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DAVID DRUCKER and STELLA DRUCKER

- d/b(a. DAVID DRUCKER I{UMBER co.
!o r  a  KeoeEermlnaElon  o f  a  ue f ] -c ] .ency  or
a Revision of a Determinat lon or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le (s )  2g  & 29  o f  the
Tax Law for theXn*tq€ry'ot Period(s)
September  1 ,  1967 th rough August  31 ,  L97O.

Sta te  o f  New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and saya that

*re is an empl-oyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the Aiut. day of March , L9 77 r trhe served the wlthln

Notice of Determination by (xxm<$trxdf mail upon .Toseph Mandel

by enclos ing a

a s  f o l l o w s :

(representat ive of)  the pet i t loner ln the within proceeding,

true copy thereof in a securely sealed postpald wrapper addressed

.Toseph Mandel, Esq.
551 Fifth Avenue
New York, New York 10017

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States PostaL Servlce withln the State of New York.

Thar deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said l t rapper le the

last known address of the (representat ive of the) pet l t loner.

Sworn to before me th is

A1.h day of March

AFFIDAVIT OF MAILING

,  L977 .

rA-  3 (217 6)



STATE OF NEW YOR.K

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t{arolr {' f9?7

A D D R E S S  Y O U R  R E P L Y  T OSTATE TAX COMMISSION

r

TELEPH.NE:,r, rf$!:l!lt

Orvld Drucftrr urd Stcllr lfitrc*rr
Ub/* lbvld Ftdrc &tdrt cor
60 lrrt rllnd Btr.ot
nrrr foilt t UH ToGt lOSl7

PLease take notice of the D]ffiHruffr|ilt0f
of the State Tax Commission enclosed herewith.

PLease take further notice that pursuant to
Sect ion(s) 1138 3 l l* l  of  the Tax Law' any
proceeding in court to review an adverse deci-
sion must be commenced within { slnthf
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allonred in accordance with this
decision or concerning any other natter reLat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proPer Party for reply.

Enc .

-:flery .*lt,.you{s,
, :{tLc*o, 4' r,;! 

\'-,/.-r-{<-(i

lrrnf c. nrcli
srryn6'ag"t of g[r1l
Clrt.n trrarlfrS.

Peti t ioner '  s Representat ive :

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion
:

o f

DAVID DRUCKER ANd STELI,A DRUCKER
d/b/a DAVID DRUCKER LUMBER CO. :

fo r  Rev is ion  o f  a  Determinat ion  or  fo r  Refund :
o f  Sa les  and Use Taxes  under  Ar t i c les  28  and
29 of the Tax Law for the Periods September L, I
L967 through August 31, 1970.

:

DETERMINATION

Appl icants ,  David Drucker  and SteI Ia  Drucker ,  d /b/a

David Drucker  Lumber Co. ,  60 East  42nd Street ,  New York,  New York

IOO17,  f i led an appl icat ion for  rev is ion of  a  determinat ion or  for

refund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax

Law for the periods September I,  1967 through August 31, L97O. A

smal l  c la ims tLear ing was held before Joseph A.  Mi lack,  Smal l  Cla ims

Hearing Off icer, dt the off ices of the State Tax Commission, T\r 'ro

Wor1d Trade Center ,  New York,  New York,  o l l  JuIy  L5,  L976.

Applicant appeared by Joseph Mandel, Esq. The Saies Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Ese . ,  ( I rw in  Levy ,  EsQ.  o f  counse l ) .

ISSUE

Are transportation charges for delivery of lumber from

appl icant 's  suppl iers  d i rect ly  to  appl icant 's  customers,  which

were separate ly  s tated on sa les invoices,  subject  to  sa les tax?
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FINDTNGS OF FACT

1.  On  AugusL  2 ,  I 97 I ,  t he  Sa les  Tax  Bureau  i ssued  a  No t j_ce

of  Determinat ion and Demand against  appl icants ,  David Drucker

and Ste l la  Drucker ,  d /b/a David Drucker  Lumber Co. ,  for  sa les

tax  due  i n  the  sum o f  $335 .46 ,  p lus  pena l t y  and  i n te res t  o f

$85 .52 .  Th i s  de te rm ina t i on  resu l ted  f rom the  examina t i on  o f

appl icantrs  books and records for  the per iods September L,  L967

through August  31,  1970,  and represents cer ta in  t ranspor tat ion

charges deemed subject  to  sa les tax by the Sales Tax Bureau.

2.  Appl icant  is  a  wholesaler  o f  lumber and forest  products ;

the major i ty  o f  i ts  sa les are made to genera l  contractors.

Appl icant  does not  se l1 to  the genera l  publ ic .

3 .  Appl icant  does not  mainta j -n  a yard or  o ther  fac i l i t ies

for the storage of i ts lumber products. The lumber products

appl icant  se l1s are del ivered d i rect ly

the mi11s of  j - ts  suppl iers .  The terms

to

o f

its customers from

appl icant  I  s  sa les

a re  F .O .B .  sh ipp ing  po in t .

4 .  Appl icantrs  se l l ing pr ice per  board foot  measure

inc ludes the cost  o f  t ranspor t ing the lumber f rom i ts  suppl iers '

mi l ls  to  j - ts  customers.  The sa les pr ice per  board foot  measure

varies, depending upon the geographical area in which the

shipment  wi l l  be made.  Appl icant  and i ts  suppl iers  have agreed

on the del ivery cost  per  board foot  measure,  for  each of  the

predetermined sh ipping areas,  which wi l l  be b i l - led to  appl icant

for  reb i l l ing to  h is  customers.
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5.  Appl icant  b i l ls  i ts  customers on the agreed pr ice

per  board foot  measure.  When invoic ing i ts  customers,  the

predetermined transportation cost is subtracted from the

tota l  sa les pr ice (before sa les tax is  added)  and separate ly

stated on the j.nvoice. Applicant then computes the sales tax

due on the basis  of  the to ta l  sa les pr ice minus the t ranspor-

ta t ion charges.  The sa les tax is  a lso separate ly  s tated on

the invoice.

CONCLUSIONS OF LAW

A. That  sect j -on 1101tb)  (3)  o f  the Tax Law exc ludes f rom

the def in i t ion of  receipt ,  " the cost  o f  t ranspor tat ion of

tangibre personar  proper ty  so ld at  re ta i r  where such cost

is  separate ly  s tated in  the wr i t ten"  contract ,  i f  dr ly ,  and

on the b i l l  rendered to  the purchaser .

B.  That  appl icants ,  David Drucker  and Ste l1a Drucker ,

d/b/a David Drucker  Lumber Co. ,  separate ly

tat ion charges on the b i l ls  rendered to  i ts

stated the transpor-

customers.

transported was

of sect i -on

C. That the tangible personal property

sold at retai l  within the meaning and intent

110 I tb )  (4 )  t i )  o f  t he  Tax  Law.

D.  That  appl icants ,  David Drucker  and Ste l , la  Drucker ,

d/b/a David Drucker Lumber Co,, properly excJ-uded transportation

charges from receipts subject to sales tax.
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E.  ThaL the appl icat ion of  David

Drucker, d/b/a David Drucker Lumber Co.

DATED: Albany, New York
March  4 ,  1977

Drucker  and Ste l la

,  i s  sus ta ined .

STATE TAX COMMTSSTON


