
STATE OF
STATE TAX

NEI^I YORK
COMMISSION

In the Matter of the Pet i t ion
:

o f
ENGELIIAUPT CO., INC. , FRANCIS J. SCHNEIDER and AFFIDAVTT OF MATLTNG
ROBERT M. DAILEY, Individual ly and as Off icers
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  a  29  o f  the
Tax Law for the tltxrQslFor Period (s) :
Auqust  L ,  1965 to  Ausus t  31 ,  L969.

State of New York
County of Albany

Marsina Donnini , belng duly sworn, deposes and says that

she is an enployee of the Department of Taxation and Finance, over t8 years of

age, and that on the 29Lh day of July ,  L977, she served the wlthln

Engelhaupt Co.,  Inc.
Noti-ce of Determination by (r*r!*fCn*) mail uPon Francis J. schneider

Robert M' oaile{legcxoubottrer:of) rhe petitloner in the wlthin proceedLng,

true copy thereof Ln a securely sealed postpaid wrapper addressed
Engelhaupt Co., Inc.
Francis J. Schneider & Robert M. Dailey

Individually & as Off icers
925 Bailey Avenue
Buffalo, New York 14206

and by deposit ing same enclo'sed in a postpatd properly addreseed wrapper ln a

(post of f lce or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Servtce withln the State of New York.

That deponent further says that the said addresaee ls the 6oexm*d*Stag

o*>t$r) petitioner herein and that the address set forth on sald nrapper is che

last known address of the (uefxsrscdxtiuocrf>Cfue) petitloner.

by enclosing a

as  fo l lows:

Sworn to before me this

29th day of July
, l '

tu
rA-3 (2176)

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
ENGELHAUPT CO. , INC., FRANCIS J. SCIfl\IEIDER and AFFIDAVIT OF MAILING
ROBERT M. DAILEY, Individually and as Officers
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the Xrrx(o}>rw Perlod (s) :
Aucrus t  1 ,  1965 to  Auqust  3 l - .  L969-

State of New York
County of A}bany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of Lhe Department of Taxat lon and Finance, over 18 years of

age, and that on the 29Eh day of July ,  L977, she served the wlthln

Notice of Determination by 6ces!6fiir*) mail upon Joseph C. Tisdal-I

(representat ive of)  the pet l t loner in the withln proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as fo l lows:  ,Joseph C.  T isda l l ,  Esq .
2010 Rand Bui lding
Buffalo, New York L42O3

and by deposlt lng same enclosed in a postpald properly addressed wrapper ln a

(post office or officlal deposi.tory) under the excluslve care and custody of

the Unlted States Postal  Servlce within the State of New York.

Thec deponent further says that the sald addreasee is the (representat lve

of the) pet,itioner herein and that the address set forth on said wrapper ls the

last,  knom address of the (representat ive of the) pet i tLoner.

Sworn to before me thls

29Lh day of JuIy L'4.--,' I -a-<- --r/<*.J

rA4 (2176)

,  1977, U-7/r-G-"<--<*



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

.ftrly 19, L9??

sa,gcth*t{lt go., Inc,
frnn*Ln J. SdRrtd.E & nobert U, Dolhy

Indlvt&ral,ly n u offl,orm
9fS Adlrry hrrunre
Eurlfalor flm lorh !11S6

Orntlsurr

Please take notice of the Dg1fB5gigg1t3IO[T
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) f ,138 e 1143 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { ngftha
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Htprrvtrlng lfrx
t rsln{ offlm

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the itlatter the Application

ENGELIAUPT CO., INC., FRANCIS J. SCHNEIDER
and RoBERT M. DArLEy, Individually and as off icers

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iods August  L ,  L965 to August  31,  L969.

of

of

DETERMINATION

Appl icants ,  Engelhaupt  Co. ,  Inc. ,  Francis  J .  Schneider ,

and Robert M. Dailey, individually and as off icers, 925 Bailey

Avenue, Buffalo, New York L42O6, f i led an application for revision

of a determination or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the periods August 1, 1965

to August 31, 1969. (r ' i le no. OO443) .

A formal hearing was held before Ju1ius E. Braun, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Bui ld ing,  Buf fa lo ,  New Yorkr  or r  June 11,  Lg76 at  9 :00 A.M.

Applicants appeared by Joseph C. Tisdall ,  Esq. The Sales Tax

Bureau appeared by Peter Crotty, Esq. (Richard M. Kaufman,

Esq .  ,  o f  counse l ) .

IJSSUE

Whether applicant is l iable for sales tax on materials

used on var ious bui ld ing pro jects .
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FINDINGS OF FACT

1. On November 10, L97O, pursuant to a f ield audit of

records, the Sales Tax Bureau issued a Notice of Determination

and Demand for Payment of Sales and Use Taxes Due against

appl icants ,  Engelhaupt  Co. ,  Inc. ,  Francis  J .  Schneider  and

Robert M. Dailey, individually and as off icers, in the amount

o f  $29 ,462 .86 ,  p lus  pena l t y  and  i n te res t  o f  $13 ,781 .90 ,  f o r  a

total sum of $43,244.76. Following a post-audit review on

October L7, L972, the tax deficiency was adjusted and reduced

in  the  amoun t  o f  $4 ,475 .37  Lo  $241987 .49"

2.  Appl icant ,  Engelhaupt  Co. ,  Inc. ,  was a sheet  meta l  con-

tractor instal l ing heating, venti lat ing and air-condit ioning

units. fhey bid on various projects during the period in issue,

usually as a subcontractor to another subcontractor, Quackenbush

Coo e Inc.  o f  Buf fa lo .

3. In 1965, a general contractor, Foster-Lipkin, contracted

with the Dormitory Authority of the State of New York at a base

bid of  $8r433rOO0.OO, for  mater ia ls  and labor  for  t t re  Col lege

of Fine Applied Arts, College of Graphic Arts and Photography,

at the Rochester Insti tute of Technology, Rochester, New York.

The base b id as per  contract  inc luded and stated $4,216,500.00

fo r  ma te r ia l s  and  $4 ,216 ,5O0 .0O fo r  l abo r .  Th i s  was  p ro jec t  #111 .
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Applicant, Engelhaupt Co., Inc., through subcontractor Quackenbush

Co., fnc., was awarded work on this project. fLre contract order

for  $585,000.00 speci f ied in  par t  that  mater ia l  purchased by

contractors was for resale to the Authority, and as such was

exempt from New York State sales and use taxes, and that the

Dormitory Authority was exempt from payment of sales and use

taxes. Freight in the price was to be j-nvoiced separately. TLre

invoices submitted by applicant, Engelhaupt Co., Inc., separated

material and labor costs.

4.  Appl icant ,  Engelhaupt  Co. ,  Inc. ,  was a subcontractor

on project #15O in 1965 for work on Rochester Insti tute of

Technology dormitories. ILris was under the Dormitory Authority,

Phase I in Henrietta, New York for the general contractor,

Wal ter  A.  Stanley Construct ion Co. ,  Inc. ,  Ossin ing,  New York,

who submitted to subcontractors a blanket resale cert i f icate to

be used in securing exemption from New York State sales and use

tax on the project. TlLe purchase order Lo applicant separately

stated mater ia l  and labor  costs .

5.  Appl icant ,  Engelhaupt  Co. ,  Inc. ,  was a subcontractor  on

project #175 for work on the Roswell Interdiscipl inary Center,

an exempt organization. A11 bids did not therefore, include

New York Staten Federal or local taxes as per instructions. A11
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material and supplies were ordered and purchased by contractors

in the owner's name. ILre invoices separately l isted material

and labor  costs .

6. Ouring the period in issue, applicant, Engelhaupt Co.,

Inc., had bid and won many contracts as a subcontractor with

exempt organizations. Invoices reflected separation of labor

and material costs. Job #325 was for Alfred University. f tre

costs  as per  contract  ind icated that  labor  was $L22r673.OO and

cost  for  mater ia l  was $230,886.00.  Job #444 was for  the State

University Fund, a l ibrary building. Ttre costs as per contract

i nd i ca ted  tha t  l abo r  was  $L r9O40100 .OO and  ma te r ia l  was  $1 r653 ,1OO.OO.

Job #500 was for the State University Fund, Geneseo Demonstration

School. f tre costs as per contract indicated that labor was

S1 ,706 ,600 .O0  and  ma te r i a l  was  $1 ,572 ,50O.00 .  i l ob  #935  was  f o r

the Nazareth Nursing Home, an exempt insti tut ion. Applicant's

b i l l ing as per  contract  was g lorO50.OO for  labor  and 910,967.OO

for materials. Job #999 was for the Rochester Insti tute of Tech-

nology, for the Applied Science Building. The costs as per contract

i nd i ca ted  tha t  l abo r  was  946 ,100 .00  and  ma te r ia l  was  993 ,500 .00 .

7.  On March 23,  1965,  appl icant ,  Engelhaupt  Co. ,  Inc. ,  b id

on job $9OO for the State University College at Buffalo, New York

as subcontractor to Joseph Davis, Inc., a contractor from Buffalo,

New York.  The lump-sum bid for  the job was 9208,780.00.



B. During the period
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issue,  appl icant ,  Engelhaupt  Co. ,

Inc., performed. work and purchased materials as a subcontractor

on job # 's  22O, 285,  44J-  and 476,  for  West inghouse Elect r ic  corp. ,

ralho issued resale cert i f icates. Westinghouse Electr ic Corp. had

a Blanket Direct Payment Cert i f icate from the Sale s Tax Bureau.

9. ouring the period in issue, applicant, Engelhaupt Co.,

fnc. ,  subcontracted on job #885 for  R.  J .  Moran & Sons,  Inc. ,

Buf falo, New York. T'his work was for Batavia Downs. A Direct

Payment Permit #DP 000393 was furnished by the Genesee Motor

Racing Assn. ,  Inc.  Job #375 was a lso for  Batav ia Downs.

10.  Appl icant ,  Engelhaupt  Co. ,  Inc. ,  d id  not  contest  the

taxabil i ty of the fol lowing job numbers and names:

#777 Erie County Court
+185 National Anil ine
+410 Westinghouse
#52O Allegheny Lud1um
+L25 Westinghouse
+330 Harvest the Best
+499 Mar Mar Restaurant
#550J DeGraff Memorial Hospital

11.  Appl icant ,  Engelhaupt  Co. ,  Inc. ,  cooperated wi th  the

Sales Tax Bureau and acted in good faith.

CONCLUSIONS OF I,AW

A. f l :at applicant, Engelhaupt Co., Inc., BS subcontractor

on the fol lowing projects, purchased materials pursuant to general

contracts made with exempt organizations, which required a resale

r_n
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to these organizations of the materials as they were the

ult imate consumer of the materials. T'herefore, any purchase

or sale of said materials was not subject to sales and compensating

use taxes according to the meaning and intent of section 1116

of the Tax Law. These project numbers are as fol lows:

a)  #111
b) #Iso
c )  #L75

d) +444
e)  #500
f )  #e35

s) +eee
h)  #ggs
i )  #37s

B. l trat applicant, Engelhaupt Co., Inc., a subcontractor

on job #900 dated March 23, 1965, was not l iab1e for sales tax

on the purchase of materials inasmuch that their performance was

on a pre-April 14, 1965 lump-sum subcontract with a prime contracLor

in accordance with the meaning and intent of former section 1119(3)

of the Tax Law.

C. That applicant, Engeltraupt Co., Inc., was not l iab1e for

sa les tax on mater ia ls  on job # 's  2200 285,  44t .  and 476.  fhese

jobs were for the Westinghouse Electr ic Corp., vlho issued resale

cert i f icates and who had a Blanket Direct Palzment Cert i f icate

from the Sales Tax Bureau.

D. T'hat the application of Engelhaupt Co. , Inc., Francis J.

Schneider, and Robert M. Dailey, individually and as off icers,

is granted to the extent that interest in excess of the minimum

interest and the penalty imposed pursuant to section 1145 of the
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Tax Law for the years in issue is cancelled; that the sales

tax for these years be recomputed as per Conclusions of Law

"A",  r rBr t  and "C" ,  together  wi th  such in terest  as is  legal ly

due; that the Sales Tax Bureau is hereby directed to accordingly

modify the Notice of Determination and Demand for Payment of

Sa1es and Use Taxes Due issued November 10, 1970; and that,

except as so granted, the application j-s in all other respects

denied.

DATED: Albany, New York

July  29,  1977

TAX COMMISSION

ISS TONER

"L
COMMISSIONER


