
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HVIPIRN STATE SILK SCREENING COIP.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Sales & Use
Taxes under Art ic le (s) 28 & 29 of the
Tax Law for the remg@Qoggq Period G0
September 1,.  1070 throrrgh Arrgrrst  31, 1973.

State of New York
County of Albarry

AFFIDAVIT OF MAILING

by

a s

i\ilarsina Donnini , betng duLy sworn, dePoses and says that

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on tt..e 29th day of Jdy , L9 ZZ, she served the wlthin

N o t i c e o f D e t e r m i n a t i o n b y f f f i m a 1 I u p o n E m p i r e S t a t e S i 1 k S c r e e n i n g

Corp. M the petitLoner in the withln proceedlng,

encloslng a true copy thereof tn a securely sealed postpald wrapper addreseed

follows: Empire State Silk Screening Corp.
55 West 17th Street
New York, New York 10011

and by deposit ing same enclosed in a postpald properly addressed wrapper

(post of f ice or off ic lal  depository) under the exclusl-ve care and custody

the United States Postal  Service within the State of New York.

T h a r d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e 8 s e e 1 s t h e f f i

lffiCffiS petitloner hereln and that the address set forth on eaid wrepper is the

last knorsn address of the M pet i t ioner.

Sworn to before me thi-s

29th day of Jdy

l n a

of

L9 zr

rA-3 (2176\



STATE OF NEW YORK
STATE TAX COMI'IISSION

In  the MaEter  of  the Pet i t lon

o f
zuPIRE STATE SILK SCNSENING CORP.

For a Redeterminat ion of a Def lc iency or
a RevisLon of a Determinat ion or a Refund
of Sales & Use
Taxes under Art ic le(s) 28 &. 29 of the
?ax Law for che rugg€dgfiggqxPeriod (1)

Seltemher -l 
, 

' lo7O thrnrigh Arrgrrst 3T- 1973

State of New York
County of At1. 'o.- ,

AFFIDAVIT OF MAILING

lrlarsina Donnini , betng duly sworn, deposes and says that

she is an empLoyee of the Department qf Taxation and Finance, ovet 18 years of

age, and that on the 291,11;- day of July , L977, she served the wlthin

Notice of Deterrnination by @OOq!ftlgAlO mall uponNorman S. Ivlargolies &

Jerome Margolies, CPAS (representative of) the petttloner ln the withln proceedl-ng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follows: Norrnan S. IVlargolies & Jerome lVlargolies, CPAS
83 Wilmont Circle
Scarsdale, New York IO583

and by deposlt ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exctusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the (representative

of the) pet i t ioner herein and that the addreas set forth on said wrapper le the

last known address of the (representat ive of the) pet l t loner.

Sworn

29\h

before me this

of July , rs77. /)

to

d a y

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

JuIy e9, IW?
J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

11"ff"" [?5; "i'i: " ii#'",,,9nt?fimf sbrewi th.
You have now exhausted your r ight of  review at the administrat ive

iill|; ri"T",:" [iI i:' ::xi!'J *ry. s *#e".i = i # J] ",ff i,ll-l#'
commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 leoths
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in

accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227 '  Said inquir ies wi l l  be
referred to the proper authority for reply.

fuif& S-tate Srrt Scrscnlng Corp.
55 Wesf" 17th Street
l{er York, New Iork l@LL

Gsrtl+moq:

Petitionerts Reoresentative

Taxing

Sincerelv.

Atu
$pervletag lar
nser*ng 0fflsor

TA-r . r2 (6/77)

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

of

EMPIRE STATE SILK SCREENING CORP.

for Revision of a Determinat ion or for
Refund o f  Sa les  and Use Taxes  under
Ar t i c les  28  and 29  o f  the  Tax  Law fo r
the Period September I ,  J-970 through
A u g u s t  3 1 ,  L 9 7 3 .

DETERMTNATION

Appl icant ,  Empire State Si lk  Screening Corp.  (here inaf ter

"Emp i re " ) ,  55  Wes t  IT th  S t ree t ,  New yo rk ,  New yo rk  10011 ,  f i l ed

an appl icat ion for  rev is i -on of  a  determinat ion or  for  re fund of

sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax Law for

the  pe r iod  Sep tember  1 ,  L970  th rough  Augus t  31 ,  L973 .  ( f i l e  No .  10095)

A formal hearing was held before Edward L. Johnson, Hearing

of f icer ,  d t  the of f ices of  the s tate Tax commiss ion,  Two wor ld

T rade  Cen te r ,  New York ,  New yo rk r  oo  June  B ,  1976 ,  d t  1 :15  p .m.

The pet i t ioner  appeared by Jerome Margor ies,  c .p.A.  and Norman

Margol ies,  c .P.A.  The sa les Tax Bureau appeared by peter  crot ty ,

Esq.  (Abraham Schwa-r tz ,  Esq. ,  o f  counsel )

I S S U E

whether  the sa les tax def ic iency assessed against  Bnpi re

state s i lk  screening corp.  for  the per iod september 1,  r97o

through August  3 f ,  t .973 was arr ived at  correct ly .
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FINDINGS OF FACT

1.  The appl icant ,  Empire,  t imely  f i led New York State

sales and use tax returns for  the per iod September l ,  1970

th rough  Augus t  3 I ,  L973 .

2 .  On  March  15 ,  L974r  ds  the  resu l t  o f  an  aud i t ,  a  No t i ce

of Determination and Demand. for Pa1'rnent of Sales and Use Taxes

Due was issued against  appl icant ,  Empire,  showing taxes due

for  the per iod September L,  J-970 through August  31 '  L973 of

$4 , I L4 .40 ,  p l us  pena l t i es  and  i n te res t  o f  $1 ,080 .32 ,  f o r  a

to ta l  a l l eged l y  due  o f  $5 ,194 .72 .

3.  A consent  extending the per iod of  l imi ta t ion to  March 20,

L974 had been executed by petit ioner, Empirer orr November 13,

L973 .

4 .  On  March  29 ,  L974 ,  t he  app l i can t ,  Emp i re ,  app l i ed  fo r

a rev is ion of  the determinat ion of  the def ic ienc ies in  sa les tax.

5.  Appl icant ,  Empire,  was pr imar i ly  a  screener  of  posters

and d isp lay i tems for  adver t is ing agencies,  who would then resel l

the i tems to the i r  c l ients .  Some b i l ls  were sent  by request

d i rect ly  to  the c l ients  by appl icant ,  f rnp i re.  On such b i1Is ,

retai l  sales taxes were itemized and shown on invoices and the

books.  On b i l ls  to  adver t is ing agencies,  pr in ters  and b inders,

the appl icant  d id  not  charge sa les taxes,  and usual ly  recorded

the number of the blanket resale cert i f icate shown by the pur-

chase r .
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6.  Appl icant ,  Empire,  kept  ib .s  books on a cash basis ,  but

based i ts  sa les tax returns on an accrual  bas is .  Gross sa les

per books were found on audit to be greater than gross sales

repor ted on the sa les tax returns.

7.  Taxable sa les accord ing to  appl icant 's  records were

deducted from gross sales per books to calculate nontaxable

sa les .

8.  A test  per iod of  three mont ,hs was se lected,  compr ised

of september, october and November of 1972. Every invoice for

those months was scrutinized by the auditor from the Sales Tax

Bureau.  Some invoices l is ted screens or  proofs  as separate

items bi l Ied to vendees. The sales tax examiner disal lowed

these amounts. A percent of error was computed of the sales

for the test quarter, and the taxable sales increased by that

percent. The posit ives, screens and negatives involved were

sold by pet i t ioner ,  Empire r  for  resale by i ts  customers.

Resale cert i f icates, which were not availabl-e at the t irne of the

SaLes Tax Bureau auditr w€re presented at the formaL hearing.

The d isa l lowance upon the audi t  has been adjusted.  The percent

of  er ror  has been reduced f rom 4.562 to  .8954,  for  an increase

o f  t axab le  sa les  o f  $5 t732 .84 ,  r a the r  t han  $29 r09 I . 29 .

9.  The deta i led test -per iod audi t  o f  sa les taxes co l lected

and sales taxes paid,  accord ing to  sa les tax returns f i1ed,

revealed an error  o f  $31.50 for  the quar ter .  This  amounted

to an underpayment  of  4 .818 of  the sa les tax paid.  This
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percent of error was applied to taxable sales for the period

under  rev iew,  so as to  compute unpaid sa les taxes due of  $460.11.

10.  Appl icant ,  Hnpi re,  had not  pa id sa les taxes on an a i r

condi t ion ing insta l la t ion.  I t  c la imed that  the a i r  condi t ion ing

instal lat ion was exempt from sales tax as a capital improvement.

The instal lat ion had not become an integral component part of

the building so as to be exempt from sales tax as a capital improve-

ment ,  wi th in  the meaning and in tent  o f  sect ion 1115 (a)  (17)  of  the

Tax Law.

l -1 .  Appl icant ,  Empire,  fa i led to  present  proof  that  sa les

and use taxes had been paid upon machinery and eguipment pur-

chased dur ing the per iod September l ,  1970 through August  31 '

19  73

12.  Appl - icant ,  f rnp i re,  re l ied upon the advice of  i ts

cert i f ied public accountant in the delay in payment of the

sal -es tax def ic iency assessed in  the Not ice of  Deterrn inat i .on.

CONCLUSIONS OF LAW

A. That  the sa les tax returns as f i led for  the per iod

September 1,  1970 through August  3  I ,  L972 were incorrect ;

that the Sales Tax Bureau properly determined the amount of

tax due from such information as w.rs available within the

meaning and in tent  o f  sect ion f13B (a)  o f  the Tax Law,  wi th

the exception that the percent of error in nontaxable sales

repo r ted  was  .8954  and  no t  4 .562 .
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B.  That  the pet i t ion of  f tnp i re State Si lk  Screening Corp.

is granted. to the extent that the interest, in excess of the

min imum interest ,  and the penal ty ,  pursuant  to  sect ion 1145 (a)

of the Tax Law are waived, and that the percent of error in

non taxab le  sa les  repo r ted  i s  reduced  f rom 4 .562  to  .8952 ,

reduc ing  non taxab le  sa les  d i sa l l owed  f r om $29 ,081 .29  t o  $5 ,732 .84

C. That the Sales Tax Bureau is directed to recompute the

sales tax def ic iency of  Bnpi re State Si lk  Screening Corp.  in

accordance wi th  th is  dec is ion,  and that  except  as so granted '

the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
Ju I y  29 ,  1977

STATE TAX COMMISSION

ISSIONER

TSSIONER


