
STATE OF NEIT YORK
STATE TN( CO}IMISSION

ln the Matter o f  che  Pet i t ion

o f

PROSPECT DAIRY, rNC.

For a RedeterminaElon of a Deficiency
a Refund of Sales and Use
Taxes under  Ar t ic le(s)  28 and 29 of
Tax Law for the >tEerx*pi Periods
e/3I/7I throush 6/I/72.

day of May .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (oOKrSXrSD) MAIL

or

the

State of New York
County of AlbanY

iTANET MACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she ls an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 30th day of MaY ,  19  75 ,  she  served the  w i th in

Norlce of 1p4*Xgi,g$({qf<Determination) Uy k*Xkirf:t*$ maiL upon Prospect Dairy, Inc.

(WPr<actHXS[OtExa(fg the petitioner in the within

proceedlng, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  foL lows:  Prospec t  Da i ry ,  Inc .
11 Main Street
Stamford, New York 12767

and by deposlt ing same encl.osed ln a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the Unlted States Post Off lce DepartmenL r{r i thin the St,ate of New York.

That deponent further says that the said addressee is the T?b}tsBE€tltJ'Slrrb

bt)  pet l t toner herein and that the address set forth on said ntraPPer is the l -ast

known addreee of the (uefrmeotrkiopcnftotue) Petltioner.

Sworn to before me this r'\
\  J - ' ^ t  I

. 
''d+^.-J llt cl-.-y'. '

AD-1.30 (1/74)
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STATE OF NEI{ YORK
STATE TAX COMMISSION

In  the l ' la t ter  of  the Pet l t ton

o f

PROSPECT DAIRY, rNC.

For  a  Redeterminat lon  o f  a  Def ic iency  or
a Refund of Sales and Use
T a x e s  u n d e r  A r t i c l e ( s ) 2 8  a n d  2 9  o f  t h e
Tax Law for thex*CeO(*)< Periods
8/3I/7t rhroush 6/L/72 .
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AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (6UOOIK&D) MArL

iIANET MACK , being duly sworn, deposes and says that

she !s an employee of the Department of Taxat ion and Finance, over 18 years of

age, and thaE on the 30th day of May ,  L975,  she served the  w i th ln

Notice of Rcsi9*t*x(p.: Determinatlon) by (ggt*i<f*eC) mail upon !6yid T. Garvey, Esg.

(representeElve of)  the pet lEloner in the withln

proceeding, by enclosing a Lrue copy thereof in a securety sealed postpald

wrapper  addressed as  fo l lows:  Dav id  T .  Garvey ,  Esq.
251 R iver  S t ree t
Troy, New York 12180

and by deposit ing same enclosed ln a postpald properly addressed wrapper Ln a

(post of f ice or off lc iaL deposltory) under the exclusive ca.re and custody of

the Untted States Post Off lce Department wlthln the State of New York.

ThaE deponent, further says that the ea.id addressee is the (rePresentatlve

of) pet l t ioner hereln and that the address set forth on satd wraPPer ts the laet

known address of the (representat ive of the) Pet i t loner.

Sworn before me thlsto

d a y
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P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILD|NG 9f  ROOM zt+A
STATE CAMPUS

ALBANY,  N .Y .122n

A R E A  C O D E  5 I 8

s T A T e  T A X  C O M M T S S T O N

.  H € A R T N G  u N r T .

E D W A R O  R O O K

S E C R E T A R Y  T O
c o M M r s s t o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 - 2 6 5 5

MR.  LETSNER 45 '7 -2637

MR.  COBURN 457-2A96DA88D: Albany,
llry 30,

Prgrpaet DrLry, Inc.
11 t{aln gtr.ct
Stamforde leu York 1t167

Orntlornr

very

New York
L975

Please take notice of ;hs DEftrRl|Islll6
of the State Tax Commission enclosed herewith.

3::ii:"Ehifsltlf l{f''tice that pursuant to
of the Tax Law, any

proceeding in court to review an adv.erse deci-
sion must be commenced within 4 rnontht
f rom the date of .  th is  not ice.

Any inquir ies eoncerning the computation of tax
due or refund al lowed in aecordance with this
decis ion or  eoncern ing any other  mat ter  re la t ive
h_ereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
rep l y .

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

L. Robrrt Lrlrnrr
HEARING OFFICER

Representat ive

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

PROSPECT DATRY, rNC.

for  a  Revis ion of  a  Determinat ion or  fo t
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iods August  31,  I97L through
June  1 ,  7972 .

DETERMINATION

Appt icant ,  Prospect  Dai ry ,  Inc.  ,  11 tv la in  Street ,  Stamford,

New york 12167,  appl ied for  a  rev is ion of  a  determinat ion or  for

refund of  sa les and use taxes under  Ar t ic les 28 and 29 of  the

Tax Law for  the per iods August  31,  1971 through June 1,  1972-

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion,  Depar tment  of  Taxat ion and Finance,  Bui ld ing +9,

State Campus,  Albany,  New York,  or l  October  17,  1974,  before

L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer  was represenLed

by David t .  Garvey,  Esq.  and the sa les Tax Bureau was represented

by  Sau t  Hecke lman ,  Esg .  ( James  A .  Sco t t ,  EsQ. ,  o f  counse l ) .
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ISSUE

Was the bulk  t ransfer  o f  an operat ing d iv is ion 's  assets f rom

Prospect  Enterpr ises,  rnc-  to  Prospect  Dai ry ,  rnc ' ,  a  whol Iy  owned

subsid iary  exempt  f rom sales tax under  sect ion 1101 4 ( i i )  o f  the

Sa1es Tax Law?

FINDINGS OF FACT

The taxpayer ,  Prospect  Dai ry ,  I f rc , ,  t imely  f i led New York

State sa les and use tax returns for  the per iods August  31,  I97I

through June 1,  L972.

This  is  a  hear ing upon the denia l  o f  the taxpayer 's  re fund

cla im for  taxes paid on a t ransfer  o f  assets between two re lated

corr :orat ions.

P rospec t  Da i r y ,  I nc .  (he re in  Da i r y ) ,  t he  app l i can t ,

located in Stamford, New York and engages in processing'

but ing and se l l ing mi lk  and mi lk  products .  Dai ry  was and

a subsid iary  corporat ion of  Prospect  Enterpr ises,  Inc-

I S

d i s t r i -

s t i l I  i s

(he re in  En te rp r i ses ) .  P r i o r  t o  June  30 ,  1 -972 ,  En te rp r i ses

contained a division known as the Handf Stop Food Shops Division

of  Prospect  Enterpr ises,  (here in Handy) .
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Handy operates "mom and pop" retai l  food stores in suburban

areas in  southern New York.  The stores seI I  grocery i tems,  mi lk ,

da i ry  products  and,  a t  some locat ions,  gasol ine.  The mi lk  and dai ry

products sold by Handy were purchased by i t  from Dairy-

On June 30,  1972,  the decis ion was made to move Handy f rom

Enterpr ises to  Dai ry .  The reason for  the decis ion was that  the

president of Oairy, Hubert A. Harwood, was conducting and managing

the operations of both Dairy and Handy, and the fact that Handy was

a d iv is ion of  a  separate corporat ion (Enterpr ises)  made h is  task

cumbersome and d i f f icu l t .  Thus,  the conduct  o f  the operat ions of

both,  by Mr.  Harwood,  would be easier  and more ef f ic ient -

The transfer of Handy to Dairy was effectuated when Prospect

t ransferred a l l  o f  the assets and l iab i l i t ies of  Handy to  Dai ry  in

considerat ion of  59,600 shares of  Class A Common Stock of  Dai ry

vi lr ich were issued and transferred to Enterprises. At the t ime of

the t ransfer ,  the assets of  Handy Stop exceeded i ts  l iab i l i t ies.

Subsequent  to  the t ransfer ,  Enterpr ises s t i l l  had substant ia l ly

the same investment in Handy Stop and Dairy as i t  had before the

t ransfer .  Fur thermore,  the business act iv i t ies of  both Handy and

Dairy  af ter  the t ransfer  were ident ica l  to  the act iv i t ies before

the t ransfer .
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A sales and use tax on a transfer of assets in the amount of

$34 ,438 ,20  was  pa id  by  P rospec t  Da i r y ,  I nc .  (he re in  Da i r y ) .

On  November  24 ,  1972 ,  a  re fund  app l i ca t i on  was  f i l ed  fo r  $17 ,690 .0O

based upon the value of the assets consist ing of furniture and

f ix tures t ransferred.  The appl icat ion was denied in  fu l I  by le t ter

dated September 24,  L973.  Dai ry  appl ied for  a  hear ing under  1139(b)

of the Tax Law.

The applicant argued Lhat the transaction was not taxable

under the Internal Revenue Code and not taxable under section 1101 (b)

4 ( i i )  o f  the Tax Law.

CONCLUSIONS OF LAW

Under sect ion 1101 (b)4( i i )  o f  the Tax Law,  the t ransfer  must

be for stock pursuant to a merger or consolidation or for the stock

of a new corporation upon its organization. Prospect does not meet

e i ther  of  these two regui rements.  Prospect  Dai ry ,  Inc.  and Prospect

Enterpr ises,  fnc.  were ex is t ing fu l ly  operat ing corporat ions and,



5 -

therefore,  the t ransfer  o f  assets between

fu l ly  taxable.

DATED: Albany, New York

M a y  3 0 ,  7 9 7 5

The taxpayer 's  re fund appl icat ion is  denied-

the corporations is

\  t ' f -  l r '
t f 

'".--4"'Wx- 
\L'-*-"*--

COMMISSIONER

STATE TAX COMMISSION


