
STATE OF NEI^T YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

ROCHESTER INDEPEIilDENT PACKER, INC.

For  a .  Redeterminat ion  o f  a  Def ic iency  or
a  Refund o f  Sa1es and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Tax Law for the &)O(I€I Periods 9/l/67:
t o  2 / 2 a / 7 I -

State of New York
County of Albany

JANET MACK , being dul-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age,  and tha t  on  the l l th  day  o f  March  ,  1975,  she served the  w i th in

Norice of IFtrOGItD.E((or Determination) by XXEO,DlDCredi mail upon ROCHESTER

I N D E P E I [ D E t \ ] 1 I P A c K E R , I N c @ t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r^rrapper addressed as fol lows: Rochester Independent Packer,  Inc.

11  Independent  S t ree t

Rochester ,  New York  L46LL

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

Thar deponent further says that the said addressee is the @OeAffiOUd(

060 pet i t ioner herein and that the address set forth on said r{raPper is the last

known address of the @ pet i t ioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY &OrcffiDery MArL

Sworn

11rh

to  before me th is

day  o f  March

AD-1 .30  (L /74 )

,  L975.



STATE OF NEW YORK
STATE TAX COMI"IISSION

I n  t he  MaL te r  o f  t he  Pe t i t i on

O T

ROCHESTER INDEPENDENT PACKER, INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Sales and Use
Taxes  under  A r t i c l e (s )  28  and  29  o f  t he
Tax Law for the )ff iSI Periods 9/L/67
to  2 /28 /71 .

Sta te  o f  New York
County of  Albany

.JANET MACK ,  be ing  du ly  sworn ,  deposes  and says  Lhat

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  l l th  day  o f  March  ,  L9  75 ,  she  served the  w i th in

Notice of &[XDg,[]f( (or Determination) by {IrdDOD(&<l! mall upon SIDNEY J. SALZi\'IAN, ESQ.

(representat ive of)  the pet i t ioner in Lhe wlthin

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa . id
S idney  J .  Sa lzman,  Esq.

r^ r rapper  addressed as  fo l lows:  Sa lzman,  Sa lzman and L ipson
600 Execut ive  Of f i ce  Bu i ld ing
36 Main  St ree t  West

and by deposiring same encro"ea ff?hF8"t?5fa $?8p.Yr$k dJ#9J-"t wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Stares  Pos t  Of f i ce  Depar tment  w i th in  Ehe St ,a te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (representa.t ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY {CgtrlrtGmsx MAIL

Sworn

11rh

to  before me th is

day  o f  March

A D - 1 . 3 0  ( L / 7 4 )

,  L975 .



SIATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUtLDtNG 9 ,  ROOM 2 t+A
STATE CAMPUS

grirf,dtnt ALBANv, N,y. t2227

A R E A  C O O E  5 I 8

DA1I.E, Albany, New York

||rrch 11, 1t73

llpcihcrtrr lldcpcadmt ?rs*.r, lne.
11 l&dq.nnant Straat
rbahmtcrr lc| brk 14611

Ocatlucar

Please take notice of the Dlllfnll|nfr
of  the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(s) 1139 166 lZ43 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within d ntrttlll
f rom the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
These wil l  be referred to the proper pirty for
rep l y .

Very t ru ly  yours,  -
\ .' 'l l/
\,, ,J' ^, // / _/'-v (.,(///(/,ft,( /t^/'/o\ 

robcrt rrlin* '
Ene. HEARTNG oFFrcER

cc :  Pet i t ioner ,  s  Representat ive
Law Bureau

S T A T E  T A X  C O M M I S S I O N

H E A R I X G  U N I T

E O W A R O  R O O K

S E C R E T A R Y  T O
c o M M t S s r o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 ' 2 6 5 7

MR.  COBURN 457-2496

STATE TAX COMMISSION

M I L T O N  K O E R N E R

AD- 1.  r_2 (8 /7  3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of Lhe Application

o f

ROCHESTER INDEPNDENT PACKER, INC.

for a Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 & 29 of the Tax Law for the
Per iods 9/L/67 to  2/28/71.

DETERMINATION

Rochester Independent Packer, Inc. applied for a revision of

a determination or for refund of sales and use taxes under

Articles 2A and 29 of the Tax Law for the periods September l ,  1967,

to February 28,  197L.

A formal hearing was held at the off ices of the State Tax

Commission, Rochester, New York, orr March L4, L973, before

L. Robert Leisner, Hearing Off icer. f lre taxpayer was representecl

by Salzman, Salzman and Lipson, (Sidney Salzman, Esq. of counsel)

and the Sales Tax Bureau was represented by Saul Heckelman, Esq.,

(Francis  X.  Boy1an,  Esq.  o f  counsel ) .

ISSUE

Was the purchase of special ly f i t ted rai lroad cars used to

transport livestock, from Qricago and ottrer depots outside ttre state,

to taxpayer's meat packing plant in Rochester, subject to sales and

use tax?
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FINDINGS OF FACT

1. The ta>q>ayer, Rochester Independent Packer, Inc., t imely

fi led New York State sales and use tax returns for the periods

September 1, L967, to February 28, 197I.

2. A Notice of Determination of deficiencies in sales tax

for the periods September 1, 1967, to February 28, L9'7I, was

issued on August 2'1 , 197L, against the ta>cpayer und.er Notice No.

L6 -O72L509 .

3. The taxpayer petit ioned for a revision of the determination

of  the def ic ienc ies in  sa les tax.

4. Ttre notice dated August 27, L97L, asserted that Rochester

Independent Packers, Inc., (hereinafter calIed "RIPCO") owed

additional tax penalty and interest of Thirteen Tlrousand T\,vent1t-One

dol lars  and n inety- f ive cents ($13,  02! .95)  for  the per iod

September 1, L967, through February 28, L971.

5. The addit ional sales tax is demanded under the sales and

use tax, Art,icle 28 of the Tax Law and is based in large part upon

the purchase in the State of I l l inois, by RIPCO of rai lroad rol l ing

stock. The remainder of the tax l iabi l i ty is based on various

sundry expenditures, minimal in amount, and RIPCO has abandoned

its objections to the imposit ion of tax upon these small i tems.

fhe only issue is whether the rai lroad cars are subject to sales

and use tax.

6. RIPCO buys l ivestock in various markets such as Ctricago,

St,. Louis, Omaha and after a price is negotiated the animal is led
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to a weighing scale and after the animal steps off the scale the

care, maintenance and protection of the animal are RIPCo'S

responsibi l i ty arrd RIPCO has regular employees who assume these

duties unti l  the animals can be transported to Rochester. The

wait ing period for shipment varies with the availabi l i ty of rai lroad

faci l i t ies and the feeding, watering and care of the animals are the

responsibi l i ty of RIPCO. Likewise Federal statute dictates minimum

standards of  care for  the animals whi le  in  ra i l road t rans i t .  Good

maintenance of the animal from time of purchase, through transit,

to slaughtering, preserves the weight and quali ty of the meat.

7. The rai lroad industry has been unable to provide proper

rai lroad cars for l ivestock shipments and RIPCO had custom designed

cars with compartments into sections and cushion suspension to

protect the animals from bruising by bumping into each other and

the car wa1ls. Rough travel- may cause loss of weight and deteriora-

t. l 'o. 'n of quali ty. Bruising results in damage and increases the

amount of meat which must be tr immed in d.ressing.

B. The cars carry the l ivestock to tarcpayer' s Rochester

packing plant where ttre animals go into holding pens being maintained

and cared for unti l  slaughter.

9. The rai lroad hauling charges are upon a per car, round-

tr ip basisr drld i f  possible they are returned the same day they

are unloaded. The taxpayer has sought the tax exemption in good

fa i th .
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OPINION

"Processing" consists of a transformation in form or change

for use. In the case of a meat packer, clearly i t  is the slaughtering,

cutt ing and packing of the meat and meat products, here aII done at

the Rochester plant, that constitute Lhe processing. Kishman Fish

Co.  v .  G1ander ,  (L945 BTA) 32 ohio ops.  360,  40 ohio L.  Abs.  538

17 Ohio Supp. 44, Annotation 30 ALR 2d L445; see State v. Southern

Saw Service (Ala.) cited and digested 30 ALR 2d 1453. TLre inter-

state transportation of l ivestock is not part of the slaughtering,

butchering or meat packing in the ta><paye/s plant.

Since the "processing" wittr in ttre statutory intendment is

l imited to activit , ies at the plant, then clearly the vetricles for

transport ing the beef catt le from outside the State to the plant

are not used "directly" in such processing and fal l  witf i in the

general rule that vehicles for transport ing raw materials to the

plant, (as dist inct from conveyances, or by extension vehicles

used for conveyance, within the plant) are not exempt equipment.

Annotation 30 ALR 2d S 3, 1449i compare American Compressed Steel

Corp. v. Peck, 160 Ohio St" 2O7 digested Later Case Service ALR 2d,

25 -3 I ,  776 .

Statutory exemptions in a tax law are to be construed

str ic t ly  P.  v .  Brooklvn Garden Apts. ,  283 N.Y.  373,  380;  see a lso

Annotat , ion 157 ALR 806) .
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ELre legislature must specif ical ly exempt transportation

equipment in order for the railroad cars to be tax exempt.

CONCLUSIONS OF I,AW

A. ftre rai lroad l ivestock cars of RIPCO the ta>rpayer, are

equipment used solely for transportation and not machinery or

equipment for manufacturing or processing. TLre rai lroad cars do not

form a part of the manufacturing or processing operation and they

are not an integral part of the factory or plant of the ta>cpayer.

B. The ta>payer's rai lroad cars vtere not equipment directly

used in the meat packing activit ies proper which here constitutes

the "processing" meant, and they \^rere properly subjected to the

tax. Ttre rai lroad cars are not exempt from the sales and use tax

under section 1f5(a) (f2) of the Tax Law or any ottrer section of

the Tax Law.

C.  The penal t ies are cancel led.

D. The assessments in sales tax against the ta><payer are

susta ined.

E. Pursuant to the Tax Law, interest shalI be added to the

total amount due unti l  paid.

DATED: Albany, New York
March  11 ,  L975

STATE TAX COMMISSION

\/\^^itt" K-u.^.- .--. - -
COMMISSIONER


