
STATE OF NEW YORK
STATE TN( COMMISSION

In the Mat, ter of  the Pet l t lon

o f

NEHI BEVERAGES, rNC.

For a Redetermlnat ion of a Def ic lency or
a. Refund of Sales and Use
Taxes under  Ar t i c le  (s )  28  *  29  o f  the
Tax Law for the Y€aE{S) Periods B/L/652
throuqh 7 /3 I /72 .

State of New York
County of Albany

Donna Scranton , being duLy sworn, deposes and says that

she is an empLoyee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on Ehe 23rd day of June ,  L976,  she served the  w i th in

Notice of >Ell!83(tron (or Determtnation) by (xeoo{tr*ed) mail upon Nehi

Beverages,  Inc. 8fl'FreflefiEerz{xrl>o(f) the petltloner in the wlthin

proceedlng, bI encloslng a true copy thereof in a securely sealed postpald

nrapper  addressed as  fo lLows:  Neh i  Beverages ,  Inc .
I24O-L242 Broadway
Albany, New York

and by deposlt lng same enclosed in a postpald properly addressed wrapper in a

(post of f lce or off ic ial  deposLtory) under the exclusive care and custody of

the Unlted Statea Post Off lce Department within the State of New York.

That deponent further sa.ys tha.t Ehe sa.id addressee ls the {eryscceorflllUC

58) pet l tLoner heretn and that the address set forth on sald wrapper le the laat

knor^m address of the (ftexac€rxrxluo<u8>tlue) petltloner.

Sworn

2 3rd

to before rE thls

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY @sQrFpD) MAIL

AD-1.30  (L174)

,  Lg76



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 - /

ilune 23' L976

A O D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:  ts ts l  457-  3R50

r
Nehi Beveraglet, Inc.
124A-1242 Broadway
Albany, New York

GEI{ITLEMENT

Pl-ease take notice of the pBgnnlnINATION
of the State Tax Cornrnission enclosed herewith.

PLease take fur ther  not ice that  pursuant  to

Sect ion(s )  1139 & 1243 o f  the  Tax  Law,  any
proceeding in couit to revierl an adverse deci-
sion must be cornmenced within 4 rdonthf
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter relat ive
hereto may be addressed
wil l  be referred to the

to the undersigned. They,W
E n c . ISING TAl(

HEARING OFT'XCSR

Taxing Bureauts Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

NEHi  BEVERAGES, INC.

for a Revision of a Determination or for
Refund of  Saies and Use Taxes under
Articles 2 B and 29 of. the Tax Law for
the Per iods Ar :gust  l ,  1965 through
Ju ty  3 l  ,  1972 .

DETERMINATION

Appl icant ,  Nehi  Beverages,  Inc.  ,  1240-1242 Broadway,  Albany,

New York, applied for a revision of a determination or for refund of sales

and use taxes under Art icles 28 and 29 of. the Tax Law for the periods

Augus t  I  ,  1965  th rough  Ju l y  3 I  ,  L972 .

A formal hearingr was held at the off ices of the State Tax Commission,

Bu i l d ing  *9 ,  S ta te  Campr rs ,  A lbany ,  New York ,  on  Apr i l  L7 ,  L975 ,  and  a

fur ther  hear ing at  the d i rect ion of  the Commiss ion was held on January 28,

I976,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer  was

represented by Eugene H.  Berkun,  Secretary-Treasurer ,  and the SaIes Tax

Bureau was represented by Peter  Crot ty ,  Esq. ,  (A lexanderWeiss,  Esq. ,  o f  counsel )  .

ISSUE

Was the taxpayer's sales tax refund claim for periods prior to

Sep tember  l ,  I 969 ,  ba r red  by  l aw?
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FINDINGS OF FACT

I .  The taxpayer ,  Nehi  Beverages,  Inc.  ,  t imely  f i led New York

State sa les and use tax returns for  the per iods in  issue and on September I ,

1972 ,  f i l ed  a  c la im  fo r  re fund .

2.  A  no t ice  o f  den ia l  o f  re fund o f  sa les  and use taxes  and in te res t

f o r  t h e  p e r i o d s  A u g u s t  1 ,  I 9 6 5  t h r o u g h  J u t y  3 L ,  L 9 7 2 ,  w a s  i s s u e d  t o  t h e

taxpayer  on  October  I I  ,  I974 .  Subsequent ly  a  re fund was a l lowed fo r  the

p e r i o d  S e p t e m b e r  1 ,  1 9 6 9  t o  S e p t e m b e r  L ,  I 9 7 2 .

3. The taxpayer applied for a hearing from the denial of the refund

for  the per iods pr ior  to  September I ,  I969.

4.  The taxpayer  paid sa les taxes on bot t les dur ing the years August  I ,

I965 through July 3I ,  I972, without protest and he f i ied no claim for refund

unt i i  the decis ion in  Nehi  Bot t l ing l ]9 . ,  Inc.  v .  Gai lman inL972.

5.  The quest ion of  sa les tax on bot t le  purchases such as th is  appl icant 's

was  l i t i ga ted  i n  Ne l r i  Bo t l l i ng  Cp . ,  I nq .  v .  Qa l lman ,39  A .D .  2d  256 ,  a f f ' d  34  N .Y .

2d B0B,  and i t  was decided that  such purchases of  bot t les were not  taxable.

6. The taxpayer's off icer contended that he was told by phone or in

conversations with the distr ict off ice that the taxpayer would get a refund when

the Nehi  Bot t l inq Co. ,  Inc.  v .  Gal lman case was decided.  The taxpayer  has

no correspondence. The taxpayer also claimed that the decision in the

Nebt  case was excess ive ly  long in  be ing  dec ided by  the  Commiss ion
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and the appellate courts. The taxpayer further claimed that i t  was penalized

by that delay and therefore that the Commission should waive the t ime bar

or that the SaIes Tax Bureau is estopped from assert ing the statute of

l imi ta t ions.

7.  The taxpayer ,  a t  the second formal  hear ing,  asser ted that  i t  was

singied out and it  was discriminated against because other bott lers did not

pay the tax. There was no evidence to substantiate this assert ion.

CONCLUSIChI S OF IAW

A. The appl icant  in  Nehi  Bot t l ing Co. ,  Inc.  v .  Gal lman,  SUPRA

timely and effectively f i led a protest and application for revision of sales

tax for  the per iod August  l ,  1965 through February 28,  L967,  received a

not ice of  determinat ion and paid money under  protest  in  I967,  f i led refund

cla ims,  obta ined a hear ing f rom th is  Commiss ion and v igorously  carr ied

appeals to the highest courts of New York State.

Here the taxpayer ,  Nehi  Beverages,  Inc. ,  fa i led to  t imely  and

effectively protest the sales tax on the bott les or to f i le a t imely and

ef fect ive refund c la im unt i l  August  3L ,  I972.

B.  The taxpayer 's  c la ims,  at  the f i rs t  hear ing and a lso at  the second

hear ing,  o f  be ing se lect ive ly  assessed or  d iscr iminated against  or  penal ized
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or for waiver are al l  without merit.  Addit ionally, the law does not permit the

courts or the State Tax Commission to extend the statute of l imitations after

the t ime l imi t  has run.  EgtEle-qf - I t rgygr  v .  Gal lman,  47 A.D.  2d L70.

C. The taxpayer's application for sales tax refund for periods prior

to  Sep tember  1 ,  I 969 ,  i s  den ied .

DATED: Albany, New Ycrk
June  23 ,  L976

COMMISSiON

IDENT

L.\F&."r--'-

TE TAXC^
l

S

COMMiSSIONER

COMMISSIONE


