
STATE AE NEI^I YORK
STATE. TAx, COM},IISS IoN

In  the  Mat te r  o f  the  Pet i t ion

Burger Kine. Inc. .offorr.rlv Edemore.
Dador Ind[stries, Inc. , E-clgmoi, In6

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm inaE lon  o r  a  Re fund
of  Sales and Use
Taxes  under  A r t i c l e (s )  28  &  29  o f  t he
T a x - L a w  f o r  t h e  Y e a r ( s )  o r  P e r i o d ( s )
3lL l70 thru LL l30[72t  6 l l l70 thru

Sta te  o f  New York
County of Albany

I nc . AFFIDAVIT OF MAILING

John l{utrn ,  being duly sworn, deposes and says Ehat

)She is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 7t1;.  day of December ,  L977 ,  :she served the wiEhln
Burger King, Inc., for:urerl;

Notice of Determination by (cecrcf&lod* mail uponEdgmore, Inc., Darrmor
Indus t r i es ,  I nc . ,  Edgmore ,  I nc .

6Cenfgeeldtffqhser<gfd the petitioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as rolrows: BtUgSl fiSSa.ItB;, rnc.
t rogmor.  rnc.
7360 North Kendall Drive
Miami, Florida 33156

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(posc off ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv lce  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (xepexm.toCtxec

Ig6<$e) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (xepoexrcraeuUa:ooGkag petitioner.

Sworn

7t};.

t.o

d a vr
be fo re  me  th i s

of  December ,  L9 77

rA-3  (2 /76 )



STATE O.E NEW.YORK
STATE. TAx.COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
Burger King, Inc. ,  formerly Edgmore,:  Inc.
Darrmor Industr ies,  Inc.  ,  Edgmore, Inc.
For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use :
T a x e s  u n d e r  A r t i c l e ( s ) 2 8  &  2 9  o f  t h e
Tax Law fo r  the  Year (s )  o r  Per iod(s )  :

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Al_banv

John Huhn ,  being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 7t i" : .  day of December ,  L977 ,  xhe served the wiEhin

Notice of Determinat ion by (aecx*t l€d) mai l  upon Ernest D. Gustafson

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Ernes t  D.  Gusta fson
The Pillsbury Company
608 Second Avenue South
Minneapolis, Minnesota 55402

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  rhe)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

7ttj.

before me th is

of December

t o

d a y

LL/30 /72 ;  bu lk  sa le  L l30 /70

rA-  3 (2 /7  6)

,  Lg lT



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Ibcc$er 7, tgIT

Butgct Klnf, Inc,
Darrur Xnduetrlcr; Inc,
Edgnot, trne.
736O tbrth Kcndrll Hvr
tlo'rl, Tlortde t3l!6

€cltlcnr

Please take notice of the
of the State Tax c-ot*it#ffiE$HAt${erewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(s) ,,  of the Tax Law, any
proceeding in court to review ll3ftt$tt3*$cision by the State Tax
Commission can only be insti tuted under Art icle 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within -
from the date of this notice. 

---"'r 
4 uatbr

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to the proper authority for reply.

. Sinc-erely^ '

Job J. trllrcfto
Sltrator

Petitioner's Representative

Taxing Bureau's Representative

TA- r . r2  6 /77 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

BURGER KING, INC.
(formerly EDGMOR, INC. )

for Revision of a Determination or for
of  Sales and Use Taxes under  Ar t ic les
29 of the Tax Law for the Period March
through November 30,  L972.

Refund
28 and

1 ,  L970

In the Matter of the Application

o f

DAVMOR INDUSTRIES, INC.

for Revision of a Determination or for
of  Sales and Use Taxes under  Ar t ic les
29 of the Tax Law for the Period June
through November 30,  L972.

DETERMINATlON

Refund
28 and
L ,  L97O

In ttre Matter of the Application

o f

EDGMOR, rNC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax Law for a Bulk Sale on January 30,
L970 .
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Appl icants ,  Burger  King,  Inc. ,  Davmor Industr ies,  Inc.  and

Edgrmor,  Inc. ,  a l l  o f  7360 Nor th Kendal l  Dr ive,  I " l iami ,  F lor ida

33156,  f i led appl icat ions for  rev is ion of  a  determinat ion or

for  re fund of  sa les and use taxes under  Ar t ic les 28 and 29 of

t l .e Tax Law. The application of Burger King, Inc. pertains to

taxes assessed for  the per iod March L,  L97O through November 30,

L972 ( r ' i le  No.  01805) ;  the appl icat ion of  Davmor,  fnc.  per ta ins

to taxes assessed for the period June L, L97O throug?r November

30,  L972 (F i le  No.  01806) ;  and the appl icat ion of  Edg;mor,  Inc.

per ta ins to  taxes assessed on a cer ta in  bulk  sa le which took

p lace  on  January  30 ,  L970 .

A  fo rma l  ? rea r ing  was  he l -d  on  June  9 ,  1975  a t  2 :3O P .M. ,  a t

the of f ices of  the State Tax Commiss ion,  State Of f ice Bui ld ing,

Buf fa lo ,  New York,  before L.  Rober t  Le isner ,  Hear ing Of f icer .

Applicants appeared by Ernest D. Gustafson, Tax Accountant. fhe

Sales Tax Bureau appeared by SauI Heckelman, Esq. (Alexander

We iss ,  Esg . ,  o f  counse l ) .

ISSUES

I .  Whether applicant Burger King,

the purchase of certain paper products

consumpt ion in  i ts  restaurants.

Inc.  owes sa les tax on

used for  "on premises"
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I I .  Whether  appl icant  Davmor,  Inc.  owes

sale of certain machinery used by restaurants

and drink.

II I .  Whether applicant Edgrmor, Inc. owes

purchase in bulk of certain machinery used by

and dr ink in  i ts  restaurants.

sales tax on the

to prepare food

sales tax on the

it to prepare food

FTNDINGS OF FACT

I .  On  Ju l y  27 ,  L973 ,  t he  Sa les  Tax  Bureau  i ssued  a  No t i ce

of Determinat' ion and Demand for Palzment of Sales and use Taxes

Due against  appl icant  Burger  King,  Inc.  ( "Burger  King")  for  the

period March L, I97O through November 30, L972, ort the purchase

of  cer ta in  paper  products  used in  i ts  fast - food operat ions in

the  sum o f  $10 ,591 .38 ,  p l us  pena l t y  and  i n te res t  o f  $ I , 992 .55 ,

f o r  a  t o ta l  due  o f  $12 ,583 .93 .

2.  On August  30,  L973,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and use Taxes

Due against  appl icant  Davmor Industr ies,  Inc.  ( "Davmor")  for  the

per iod June L,  L97O through November 30,  L972,  on the sa le of

certain machinery used to prepare food and drink in the sum of

$5 ,332 .81 ,  p l us  pena l t y  and  i n te res t  o f  $L ,3L2 .72 ,  f o r  a  t o ta l

due  o f  $6 ,645 .53 .
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3.  On August  L4,  L97O, the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes

Due against  appl icant  Edgmor,  Inc.  ( "Edgmor") ,  the purchaser  in

a January 30,  L97O bulk  sa le of  cer ta in  machinery used in  the

preparat ion of  food and dr ink.  (The se l ler ,  ECM Enterpr ises,

Inc. ,  was a lso named in  sa id not ice but  d id  not  apply  for  rev is ion

o f  t he  de te rm ina t i on ) .  The  no t i ce  was  i n  the  amoun t  o f  $1 ,607 .03 ,

p l us  pena l t y  and  i n te res t  o f  $160 .70 ,  f o r  a  t o ta l  due  o f  $L ,767 .73 .

4. Burger King, a wholly owned subsidiary of the Pil lsbury

Company, did not pay sales tax on the purchase of certain paper

products used in  i ts  fast - food restaurants.  Dur ing an audi t ,  the

Sales Tax Bureau established that 35% of the paper products pur-

chased were consumed on restaurant  premises,  and issued an assess-

ment based on said percentage. Said applicant conceded that the

outer bags, napkins, and drinking straws which did not surround or

become containers of the food or drink were taxable. Said products

const i tu ted 30% of  the paper  products  used on premises.  Burger

King contended that the remainder of the paper products consumed

on premises,  i .e . ,  the wrappers for  sandwiches,  the cups hold ing

cof fee,  soda and mal teds,  the s leeves hold ing f rench f r ies and

other such items were physical components of the food or drink

purchased for resale and were, therefore, exempt from the imposit ion
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of  sa les tax.  Burger  King,  a f ter  apply ing a 30% factor  ( repre-

senting al l  of the concededly taxable paper i tems ) t ,o the 35%

audit factor of paper products consumed on the premises, con-

tended that only I0 L/2% of al l  the paper products purchased.

were taxable.

5. Darrmor, a wholly owned subsidiary of Burger King, is a

manufacturing concern that produces restaurant equipment and

sells said equipment only to fast-food restaurants in the Burger

King chain. Davmor fai led to col lect sales tax on the fryers,

ovens,  bro i lers ,  cof fee urns,  mi lk  shake machinery and other

similar equipment sold to Burger King and its franchisees, arguing

that the proceeds of said sales were exempt from sales tax because

such machinery and equipment were used solely in the processing of

food and drink and that the sales thereof were thus exempt under

sec t i on  1115(a )  ( I 2 )  o f  t he  Tax  Law.

6. At the t ime of the aforementioned audit,  Edgmor was IOO%

owned by Burger King and was merged into Burger King on May 21,.

1973.  On January 30,  L97O, Edgmor purchased two sel f -serv ice

restaurants from ECM Enterprises, Inc. Edgimor, as purchaser,

agreed to remit to the State of New York any sales or use tax due

on the bulk sale. Edgmor paid the sales tax on al l  tangible

personal property purchased, except the inventory acquired for
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resale and the machinery and equipment used in the preparation

of food and drink. I t  was the fai lure to pay the sales tax on

the purchase of said machinery that was the basis for the Sales

Tax Bureaurs assessment .  S- id  appl icant  contended that  the

f ryers,  ovens,  bro i lers ,  cof fee urns,  mi lk  shake machinery and

other similar equipment which it  purchased were used solely in

the processing of food and drink and were, therefore, also exempt

f rom sales tax by v i r tue of  sect ion 1115 (a)  (12)  of  the Tax Law.

CONCLUSIONS OF LAW

A. That ttre wrappers for sandwiches, the cups holding

cof fee,  soda and mal teds,  the s leeves hold ing f rench f r ies,  and

other paper products purchased by applicant Burger King and trans-

ferred to i ts customers with the sale of food and drink, were not

purchased for resale to said customers within the meaning and

intent  o f  sect ion 1101 (b)  (4)  ( i )  o f  the Tax Law.  Said subsect ion

prov ides,  in  per t inent  par t ,  that  the term "reta i l  sa le"  means the

sale of  tangib le personal  proper ty  for  any purpose other  than " . . .

(A) for resale as such or as a physical component part of tangible

pe rsona l  p rope r t y . . . " .  Bu rge r  K ing rs  pa t rons  d id  no t  pu rchase  the

wrappers,  cups,  s leeves and other  paper  products  "as such" ,  but

received said i tems only as an incident to the purchase of food

and drink. No separate consideration was paid for the i tems in
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question and they were not reuseable. fhus, the items were used

or consumed by Burger King when it  served the food or drink (See:

S ta -Ru  Co rp .  v .  Mah in ,  355  N .E .  2d  67 ,  Sup .  CL . ,  I 11 . ,  L976 )  .

Moreover, Burger Kingrs patrons did not purchase the wrappers,

cups, sleeves and other paper products as physical component parts

of tangible personal property. As aforestated, these items were

received by the patrons as an incident to the purchase of food and

drink. Even assuming that such an item became a "physical com-

ponent part" of the food or drink (which would appear to be a

dubious in terpretat ion of  the s tatute) ,  food or  dr ink so ld by a

restaurant, tavern or other such establishment is not "tangible

personal  proper ty"  as such term is  used in  Ar t ic le  28 of  the Tax

Law. Receipts from the sale of such food or drink are not taxable

under  sec t i on  1105  (a )  o f  t he  Tax  Law,  i . e . ,  as  the  re ta i l  sa le  o f

tangible personal property, but under a separate provision, section

1105 (d) , which recognizes that the sale of such food or drink is

a hybrid transaction involving both the sale of tangible personal

proper ty  and a serv ice.  I t  is  c lear  that  the leg is la ture in tended

th is  d is t inct ion.  Compare,  for  example,  sect ion 1105 (d)  ( i i )  (C)

which exempts food or drink sold through coin operated vending

machines at  ten cents or  less f rom tax under  sect ion 1105 (d) ,  and

sect ion 1I I5  (a)  (13)  which exempts receipts  f rom the sa le of  tangib le



-8-

personal property sold through coin operated vending machines at

ten cents or  less f rom tax under  sect ion 1105 (a) .

S imi lar ly ,  sect ion 1115 (a)  (19) ,  which was added to the Tax

Law in L974, subsequent to the periods at issue, and exempts from

tax receipts from cartons, containers, and wrapping and packaging

materials and suppliesr dfld components thereof for use and con-

sumption by a vendor in packaging or packing tangible personal

property for sale, and actually transferred by the vendor to the

purchaser ,  is  inappl icable to  the wrappers,  cups,  s leeves and

other paper products such as those in question. Said exemption

is l imited to materials and supplies transferred with tangible

personal  proper ty ,  ds such term is  used in  sect ion 1105 (a)  o f  the

Tax Law, and does not apply to materials and supplies transferred

wi th food or  dr ink taxable under  sect ion f105 (d) .

Prior determinations such as Matter of Servomation of Western

New York,  Inc. ,  e t  a1. ,  State Tax Commiss ion December 15,  L975 and

Matter  o f  Wavco,  Inc. ,  e t  a1. ,  State Tax Commiss ion September L7,

L976, are hereby overruled to the extent that they are inconsist,ent

herewith.

B. fhat receipts from the sales by applicant Davmor Industries,

Inc. and the purchase in bulk by applicant Edgrmor, Inc. of ovens,

fryers, broi lers, coffee urns, milk shake machinery and other similar
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equipment, were not exempt from ttre imposition of sales tax under

sect ion 1115 (a)  (12)  of  the Tax Law.  Dur ing the years in  contro-

versy, said section exempted machinery or equipment for use or

consumption directty and exclusively in the production of tangible

personal property by manufacturingr proc€ssing and other specif ied

methods. As noted in Conclusion of Law A above, however, food or

drink served in restaurants, taverns or other such establishments

is not "tangible personal property" under Art icle 28 of the Tax

Law, but is a hybrid transaction treated under a specif ic pro-

v is ion of  the s tatut ,e ,  sect ion f  105 (d)  .  In  addi t ion,  the machinery

and equipment at issue were not used for the purpose of manu-

facturing or processing, but were merely used to prepare food and

drink already manufactured or processed at a manufacturing plant.

For the purposes of section 606(a) (2) of t tre Tax l-,aw (the income

tax investment credit),  kitchen equipment used in the preparation

of food is not considered equipment used for the production of goods

by processing. (Petit ion of John F. Mahoney and Sarah Mahoney,

State Tax Commiss ion,  Apr i l  L ,  L976) .  L ikewise,  the machinery and

equipment upon rarhich tax was assessed were not used or consumed in

manufacturing or processing, within the meaning and intent of

section 1115 (a) (12) of the Tax Law. Exemptions from taxation should

be str ict ly construed. If  t trere be any ambiguity, "a11 doubt must
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be reso lved aqa ins t  the  €X€mpt ion ' (t,tatter gl Citv of _Lackawanna

Assessment of the State of Newv. State Boar{3! Ewql_i_a+ion and

York ,  16  N .Y .  2d  222 ,230  (1965 )  ) . Therefore, receipts fronr the

to sa les tax under  sect iont ransact ions involved are subject

1105 (a)  o f  the Tax Law.

C.  That  the appl icat ions of  Burger  King,  Inc. ,  Davmor

Industr ies,  Inc.  and Edgmor,  Inc.  are denied;  and the Sales Tax

Bureau is  hereby d i rected to  rev ise the Not ice of  Determinat ion

and Demand for Palrment of Sales and Use Taxes Due issued against

Burger King, Inc. to include tax due on paper products used or

consumed of f  Burger  Kingrs premises.

DATED: Albany, New York

December 7,  L977

COMMISSION

PRESIDENT


