
STATE OF NEW YORK

STATE TAX COM}TISSION

In the Matter of the Application

o f

MARK H. PATTERSON d/b/a
CANTEEN OF NORTHERN NEW YORK

for  Revi -s ion of  a  Determinat ion or  for
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the  Per iod  June  L ,  L972  t c  May  31 ,  L975 .

DETERMINATION

Appl icant ,  Mark H.  pat terson,  d /b/a Canteen of  Nor thern

New York,  Box 272,  Car thage,  New York 13519,  f i led an appl i -

cat ion for  rev is ion of  a  determinat ion or  for  re fund of  sa les

and use taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the

pe r i od  June  L ,  L972  t o  May  31 ,  L975 .  (F i l e  No .  11080 )

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Bui ld ing

9 ,  S ta te  Campus ,  A lbany ,  New yo rk ,  on  May  19 ,  Lg76  a t  9 : I5  a .m.

Appl icant  appeared by Hugh A.  Gi lber t ,  Esq.  The Sales Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esg .  (A lexander  We iss ,  Esq . ,

o f  counse l ) .
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ISSUE

Whether applicant was primari ly engaged in making sales

of tangible personal property through coin operated vending

machines at  ten cents or  less dur ing the per iod in  issue.

FINDINGS OF FACT

I .  on September L9,  L975,  ds the resul t  o f  an aud. i t ,  the

Sales Tax Bureau issued a Not ice of  Determinat ion and Demand

for  Payment  of  Sales and Use Taxes Due against  appl icant ,

Mark H. Patterson, d/b/a Canteen of Northern New York, in the

amoun t  o f  $27 ,4L4 .38 ,  p l us  pena l t y  and  i n te res t  o f  $LO,462 .83 ,

f o r  a  t o ta l  o f  $37 ,877 .2L .

2.  fn  L966,  appl icant ,  Mark H.  Pat terson,  commenced a

coin operated vending machine ente ipr ise wi th  capi ta l  o f  seven

thousand  do l l a rs  ($7 ,000 .00 )  i n  Car thage ,  New York ,  and  he

operated in  Oswego,  Frankl in ,  Jef ferson,  Lewis and St .  Lawrence

Count ies.  He f i led a Cer t i f icate of  Conduct ing Business as The

Canteen of  Nor thern New York.  His  wi fe ,  Dorothy V.  Pat terson,

wi th  no capi ta l  assets,  f i led a Cer t i f icate of  Conduct ing Busi -

ness of  "Norcanco" .  The of f ice for  both was in  the i r  res idence.

They used the same vehic les,  o f f ice machines and personnel .

The approximately 375 vending machines of Canteen of Northern

New York were used.  for  i tems such as cof fee,  candy,  sof t  dr inks
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and ice cream, al l  costing ten cents or less. T'he approximately

125 vending machines of  Norcanco were used for  sand.wiches,

doughnuts,  hot  foods,  c igaret tes,  and dr inks cost ing more than

ten cents, dnd thus were taxable.

3.  Appl icant ,  Mark H.  Pat terson,  rented a l l  f ive hundred

vending machines as Canteen of Northern New York. His dri-vers

would load trucks owned by Mark H. Patterson each day with what-

ever food, drinks and cigarettes were needed for their routes

wtt ich covered large geographic areas.'  Drivers would return with

the dai ly  receipts  which would be counted in  th"  o f f ice,  and

then deposited in the account of Canteen of Northern New York.

Separate books and checking accounts were kept, and separate

sales tax returns were f i led unt i l  June of  1974,  when pr ices of

a l l  i tems had r isen to  over  ten cents.  Canteen of  Nor thern New

York covered al l  employees with social security.

4 .  Appl icant ,  Mark H.  pat terson,  had the advice of  an

accountant and cooperated. with the Sales Tax Bureau.

CONCLUSTONS OF I,AW

A. That  appl icant ,  Mark H.  Pat terson,  d tb/a Canteen of

Northern New York and Norcanco, must be consj-dered to be a

s ingle vendor  dur ing the per iod in  issue,  s ince the enterpr ises

were, in fact, operated. as a single ent, i ty under the same

ownership.
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B.  Tha t  apo l i can t ,  Mark Pat terson,  d /b/a Canteen of

Nor thern New York and Norcanco,  r ,vhen considered as a s ing le

vendor ,  was  no t  p r imar i l y  engaged  in  mak ing  sa les  o f  t ang ib le

personal  proper ty  through coin operated vending machines at

ten  cen ts  o r  I ess ,  i n  acco rdance  w i th  the  mean ing  and  i n ten t

o f  sec t i on  l -115  (a )  (13 )  o f  t he  Tax  Law.  The re fo re ,  t he  Sa les

Tax Bureau proper ly  imposed sales tax on personal  proper ty

so ld  fo r  t en  cen ts  o r  l ess  pe r  i t em du r inq  sa id  pe r iod .

C .  Tha t  t he  app l i ca t i on  o f  Mark  H .  Pa t te rson ,  d /b /a

Canteen of  Nor thern New York is  qranted to  the extent  that  the

in te res t  i n  excess  o f  t he  m in imum in te res t  and  the  pena l t v

imposed  pu rsuan t  t o  sec t i on  1 I  5  (a )  o f  t he  Tax  Law a re  wa ived ;

that  the Sales Tax Bureau is  herebv d i rected to  modi fy  the

No t i ce  o f  De te rm ina t i on  and  Demand  fo r  Paymen t  o f  Sa les  and  Use

Taxes  Due  i ssued  Sep tember  L5 ,  L975 ;  and  tha t  excep t  as  so

g ran ted ,  t he  app l i ca t i on  i s  i n  a I l  o the r  respec ts  den ied .

DATED: Albany, New York

June 7,  L977

ATE TAX COIII4ISSION

PRESTDEN?

COTWIISSIOi\ER


