
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CARNABY MEN'S SHOP, INC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund

AFFIDAVIT OF },IAILING

o f  Sa les  &  Use
Taxes under  Ar t ic le  (s28 & 29
Tax Law for the+lFgXG}:cRk Period (s)

9 / L l 6 9  -  8 / J = 1 1  r z

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

ahe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  13 th  day  o f  December  ,  L977 ,  f l l r e  se rved  the  w i th in

Notice of Determination by (c*Xfci i6d) mai l  uPon Camaby Men's Shop, Inc.

tf*poe*nt6tflX*r€6n the petitioner in rhe within proceeding,

by enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Carnaby 's  Mens Shop Inc .
247 West  42nd St ree t
New York, New York 10036

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv l ce  w iEh in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the *5€Rff19$f*llfp1

dxgfoai pet i t ioner herein and that the address set forth on said r^traPPer is the

last known address of the (Xgg€*fg!€**XS11gfxlbg) petitioner.

of  the

Sworn

13rh

t o

d a y

be fo re  me  th i s

of  December ,  L9 7V

rA-  3 (217 6)



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CARNABY MEN'S SHOP, INC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le  (s )  28  &,  29  o f  the
Tax Law f or the Vem:(xXnx Period (s)
9/ r /6e -  8 /3L/72

AFFIDAVIT OF MAILING

St .a te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the lJgf iday of December ,  L977 ,  fhe served the within

Notice of Determination bv {rqff.**f.i#) mail upon Bernard W. Zeligson

(representat ive of)  the pet i t ioner ln the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Bernard  W.  Ze l igson,  CpA

i#'*U:"fi.*'*xi' 11s63
and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me this

13 th  daY o f  December  ,  19  77

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N ' I

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Dmrc&rr ltr lttt

grrrrbf tltr lil;r In.
t*l trn3 l&{ ttrnl
*r !0r*'1 h tor* t00il

Crncl.ml

Please take notice of the
of the State Tax CommisJtFlllffitSFfierewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) . .^^ A ! l* t  of  the Tax Law, any
proceeding in court to review an kl$lrse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within .  - .
f rom the date of this not ice. 

------J 
|  f f r

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

llmfrl frrilnm

cc: Petitioner's Representative

Taxing Bureau's Representat ive

C

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

CARNABY MEN'S SHOP, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period September 1, L969 through
Augus t  31 ,  L972 .

DETERMINATION

Appl icant ,  Carnaby Men's  Shop,  Inc. ,  247 West  42nd Street ,  New

York,  New York 10036,  f i led an appl icat ion for  rev is ion of  a  deter-

minat ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and

29 of the Tax Law for the period September 1, L969 through August 31,

L972  (F i l e  No .  r 0066 ) .

A smal l  c la ims hear ing was held before Joseph A.  Mi lack,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  T\vo Wor ld Trade

Center ,  New York,  New York,  on Apr i l  1 ,  L977.  Appl icant  appeared by

Bernard W. Zel igson,  CPA. The Sales Tax Bureau appeared by Peter

C ro t t y ,  Esq .  (W i l l i am  Fox ,  Esq . ,  o f  counse l ) .

ISSUE

Whether the resul ts of  the examinat ion of  appl icant 's books

and records for  the per iod September 1,  L969 through August 31, L972

proper ly  re f lec ted  app l ican t ' s  add i t iona l  sa les  and use tax  l iab i l i t y .
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FINDINGS OF FACT

1.  Dur ing the per iod September l ,  L969 through August  31,

L972,  appl icant  operated a reta i l  men's  wear  shop and a ta i lor  shop

in New York Ciry. In addit ion, i t  operated a third shop in New York

City which coiltrnenced and terminated operations during the period

in issue.

2.  The Sales Tax Bureau conducted an examinat ion of  appl icant 's

books and records for  the per iod September l ,  L969 through August  31,

L972 and,  as a resul t  o f  the examinat ion,  issued a Not ice of  Deter-

mination and Demand for Paynrent of Sales and Use Taxes Due on April 15,

L974  aga ins t  app l i can t  i n  t he  sum o f  $20 ,411 .13 ,  p lus  pena l t y  and

in te res t .

3 .  Dur ing the per iod September 1,  L969 through August  31,  L972,

the books and records maintained by the applicant were deficient and

in some cases inconsis tent .

4 .  The Sales Tax Bureau anaLyzed appl icant 's  gross sa les per

Federal income tax returns, the general ledger sales account, the

total cash deposits and the cash expenditures, and determined that the

appl icant  had understated gross sa les repor ted on i ts  sa les and use

tax  re tu rns  by  $84 ,407 .00 .

5.  The Sales Tax Bureau a lso determined that  sa les in  the

amoun t  o f  $100 .00  pe r  week  o r  $15 ,600 .00  fo r  t he  aud i t  pe r iod  were

non taxab le ,  i n  con t ras t  t o  $239 ,L25 .00  repo r ted  by  app l i can t  as

nontaxable for the audit period. This reduction in nontaxable sales
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was made on the gror:nds that applicant's books and records did

not reflect the nature of nontaxable sales, and it  appeared that

applicant had arbLtrari ly reported nontaxable sales on its

quar ter ly  sa les and use tax returns.

6.  The Sales Tax Bureau's  determinat ion that  $100.00 per  week

of  sa les were nontaxabl -e was formulated on the basis  of  the audi tor 's

personal  observat ions of  appl icant 's  ta i lor  shop and considerat ion

of  the shop's  l -ocat ion.  These nontaxable sa les \^7ere considered

receipts from the tai loring of used garments. No al lowance was made

to  re f l ec t  sa les  fo r  resa le .

7.  Appl icant  submit ted s tatements f rom three vendors to  establ ish

the extent  o f  i ts  sa les for  resale.  Two of  these statements d id not

contain suff icient information to concLusively indicate that the

sales mentioned therein were sales for resale, nor were invoices

available to support the amounts claimed. The third statement

indicated that applicant made sales for resale in the amount of

$10 ,  618 .  20 .

8.  Dur ing the per iod in  issue,  appl - icant  der ived $150.00 per

week from the tai loring of used garments.

CONCLUSIONS OF LA\^T

A. That the appl icant,  Carnaby Men's Shop, Inc. ,  had receipts

from the service of  ta i lor ing used garments in the sum of $150.00

per week dur ing the per iod September 1,  L959 through August 31, 1972,

and that the receipts from these tailoring services were not taxabLe

within the meaning of  sect ion 1105 (c)  (3)  of  the Tax Law.
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B.  That  the appl icant ,  Carnaby Men's  Shop,  Inc. ,  made sales

fo r  resa le  i n  t he  sum o f  $10 ,618 .20  du r ing  the  pe r iod  Sep tember  L ,

L969 through August  31,  L972.

C.  That  the appl icat ion of  Carnaby Men's  Shop,  Inc.  is

granted to the extent set forth in Conclusion of Law "A" and "8"

above. The Sales Tax Bureau is hereby di-rected to accordingly

modify the Notice of Determination and Demand for Payment of Sales

and  Use  Taxes  Due  i ssuedApr i l  L5 ,  L974 ,  and  tha t ,  excep t  as  so

granted,  the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
December 13, L9'77

tfEg

STATE TAX COMMISSION

I


