
STATE OF NEW YORK.STRTN 
TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

CELOTEX CORPORATION

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales & Use
Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  Ehe
Tax Law for the XFOOAHS&X Period (s)

Maxch 1. 1969 throus]n Eebruary 20 1a72.

S ta te  o f  New York
County of Albany

AFFIDAVIT OF },IAILING

she

a8€ r

by

a s

Marsina Donnini ,  being duly sworn, deposes and says that

is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

and that on the 26th day of Ausust ,  L9 ?? ,  she served the within

Notice of Determinat ion by (ee6066ged0 mail uponCetotex Corporation

M the pet i t ioner  in  the wi th in proceeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

fo l lows :  Celotex Corporat i -on
1)OO North Dale Mabry Highway
Tampa, Fl-orida 3360T

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is thedgtrggffi€€gr$ggigtrg(

g$Ogtd pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the )6@€AOE€SOOHCO[;E(]96Offi€0( petitioner.

Sworn

l oTn

to  be fore  me th is

day of August

{

,L--*:

rA-3 (2/76)

Le 77.



STATE OF NEI^I YORK
STATE TAX COMI{ISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
CELOTEX CORPORATION

For a Redeterminat ion of  a Def ic iency or
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales & Use
Taxes  unde r  A r t i c l e  ( s )  28  &  29

AFFIDAVIT OF MAILING

of  the
Tax Law for the XbH{dQHlXIts Period (s)
March 1, 1969 tnrough February 29, 19?2

Sta te  o f  New York
County of A1bany

Marsi-na Donnini ,  being duly sworn, deposes and says that

she is  an ernployee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  2 (11day  o f  Augus t  ,  L977 ,  she  se rved  the  w i th in

Notice of Determinat ion byfrge60666g0D(mai l  uponMart in F. Hol lera:r ,  Jr. ,  Esq.&

Col in T. Naylor,  I I I  Esq. (rePresentat ive of)  the pet i t ioner in the within proceeding'

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed
Mart in F. Hol l -eran, Jr.  & Col in T. Naylor,  I I I ,  Esqs. of

as fol lows: Hinman, Howard & Kattel l  Esqs.
- ^ 1 .  ^

3?l-f, ffi :ll'*l*'I3l-*i l$;i-
and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ ^ r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Srnrorn

10Tn

be fo re  me  th i sto

d a y

rA -3  (2176)

f August re 77



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

August 26,1yn
J A M E S  H .  T U L L Y  J R . ,  P R E 9 I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Please take notice.of the Dstern1oattoa
of the State Tax Commisslon -enff iseo 

nerewrtn.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) f f tg.  & 1A5g .  

of  
. the..Tax 

Law, any
proceeding in court  to review an-adverse-decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules. and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 Honths
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Celotex 0orporatlon
150O North Dal.e ldnbry Htghuqy
Taopa, Ilorida 336f7

GcntLencat

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

tr, tu ,

PAIIL B. GOHINN
$upervielag tbrt
llear{ng 0fflccr

T A-r .r2 (6 /7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APPlication

o f

CELOTEX CORPORATION

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Arciclee 28 and 29 of the Tax Law for the
Period March l,  L969 through February 29,
L972 .

DETERMINATION

Appl icant,  Celotex Corporat ion,  1500 North Dale Mabry Highway,

Tampa, Florida 33507, applied for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the

Tax Law for th.e period Marctr- 1, 1969 through February 29, L972.

(F i le  No .  01808) .

A formal hearing rnras held at the offices of the State Tax

Conrnission, Binghamton, New York, or 0ctober 8, L974, before

L. Robert Leisner, I learing Officer. Applicant appeared by Martin F.

I lo l le ran ,  JT . ,  Esq.  and Co l in  T .  Nay lo r ,  I I I ,  Esq .  and the  Sa les

Tax Bureau appeared by Saul l leckelman, Esq. (James A. Scott, Esq.

o f  counse l ) .

ISSUE

Whether receipts from the issuance of roofing bonds were

sub jecL  to  sa les  tax .
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FINDINGS OF FACT

1.  Appl icant ,  Celotex Corporat ion ( "Celotex") ,  f i led

New York State sales and use tax returns for the period

I,Iarch 1, 1969 through February 29, L972.

2. A Notice of Determination and Demand for Payment of

Sales and Use Taxes Due for the period March l,  L969 through

Februa ry  29 ,  L972 ,  was  i ssued  aga ins t  Ce lo tex  on  June  7 ,  L973 ,

1 r rde r  No t i ce  No .  90 ,750 ,57L ,  assess ing  sa les  tax  due  on  rece ip t s

f rom sales of  roof ing mater ia l  guarantees,  as wel l  aS penal ty

and interest ttr-ereon.

3.  Celotex appl ied for  rev is ion of  sa id determinat ion

on  Augus t  8 ,  L973 .

4. Celotex mantrfactures roofing material used in the

construct ion of  bu i l t -up roofs .  I t  so ld such mater ia l  dur ing

the period March 1, L969 through February 29, L972, under i ts

"Barret t "  t rade name.  A bui ld-up roof  is  constructed of  severa l

p l ies or  layers (usual ly  four)  o f  fe l t ,  each p ly  be ing coated

with hot asphalt or pitch. This type of roof is cornrnonly

insta l led on re la t ive ly  fLat  bu i ld ings of  considerable sLze,

such as hospi ta ls ,  schools ,  shopping centers,  Publ ie  bui ld ings

and factor ies.

5.  Celotex of fers  a form of  guarantee ca l led a "Barret t

Roofing Bond" for the protection of owners of buildings on which

Barrett roofs have been insrall-ed. The Barrett Roofing Bond has

been issued on Barret t  roofs by Celotex and i ts business predecessors

since LgL6. In L97L, Celotex introduced a nerf type of roofing
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inspection and service contract lrhich i t  issues in addit ion

to the Barrett Roofing Bond. The taxabil i ty of the inspection

and service contract, however, is not at issue in this proceeding.

6. The Barrett Roofing Bond is ordinari ly issued on new

construeLion, pursuant to job specif ications drawn up by the

owner's architect, t*r ich require that a bond be obtained on the

buil t-up roofing. Several ott ler building material manufacturers

a lso of fer  roof ing bonds.

7 . In the ease of the Barrett Bond, the general contract,or

subcontracts the roofing work to a contractor rnrho has the capacity

to instal l  the Barrett roof and obtain the Barrett Roofing Bond

from Celotex. The roofing contractor pays Celotex for this bond

according to the number of square feet of roofing involved. During

the audit period, the eharge was approximatel-y $3.00 per 100 square

feet .  The bond is  issued by Celotex as pr inc ipa l ,  wi th  Aetna

Casualty and Surety Company, as surety, and indemnifies the owner

of the building. Celotex pays a premium to Aetna for i ts role as

surety .

8. Upon obtaining a bond from Celotex, the roofing contractor

fo:rnrards it to the general contractor, who then forwards it to the

architect, who delivers iC to the owner of the building. If a

contracLor is unabl-e to furnish a bond as agreed under the conttact,

i t  has not  met  the job speci f icat ions.
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9. Celotex has enLered into "Approved Roofing Contractor

Agreements" with certain roofing contractors whom it has found

to be rel iable. Under these agreements, Celotex agrees, among

ot.her things, to issue a bond (or inspection and service contract,

as the case may be) ,  i f  the contractor  g ives Celotex not ice pr ior

to cournencing work on the roof, submits a Request for Inspection

of  the job by a Celotex f ie ld  representat ive,  and g ives Celotex a

wr i t ten Not ice of  Complet ion of  the job.  The Not ice of  Complet ion

must include a two-year guarantee by the contractor to Celotex.

Under the bond, Celotex guarantees to repair the roof i f  i t  leaks

under ordinary wear and tear during the term of the bond. The bond

excludes damage cause.d by hurricanes, tornadoes and other unusual

natural phenomena. The face value of the bonds issued during the

audi - t  per iod was $f0.00 for  every 100 square feet .

10. Upon receiving a report of a leak occuring in a roof that

is  under  the Barret t  Roof ing Bond,  Celotex sends one of  i ts  f ie ld

representatives to inspect ttr-e roof to determine the cause of the

condi.tion. If the fi.eld representative finds that the cause is

within the coverage of the bond and it is deter:urined that the repair

is not the responsibi l i ty of the contractor who instal led the roof

under the two-year agre.emenL contained in the Notice of Completion,

Celotex lr- ires a contractor to make the repairs. I f  the cost of

repair is minimal, only one contractor is consulted. If  the cost is
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more substantial,  bids are obtained from several roofing

contractors. Payment for the repairs is made by check or,

i f  the contractor buys materials directly from Celotex, by

credit memorandum. The roofing contractor who Celotex hires

to make repairs may or may not be one of the approved contractors

for vrhom Celotex r^ri l l  issue roof ing bonds.

11.  Celotex h i res contractors to  make repai rs  wi thout  pr ior

inspection by one of their f ield representatives in emergency

situations. If  i t  is later d.etermined that the cause of the

emergency was not within the coverage of the bond, Celotex sends

the invoice for the emergency repair to the owner. The Barrett

Roofing Bond also permits the owner to make temporary repairs if

there is an emergencY situation.

L2. During the audit period, approximately three hundred

Barrett Roofing Bonds \^7ere issued in New York State and there

were sixteen complaints reported on said bonds as of September 15,

L974. The bonds are usually writ ten for tr^renty yeaT terms '

Therefore, the number of claims (and cost of repairs) relating to

these bonds wi l f  not  be ascer ta inable for  many years.

13.  A great  many of  the bonded roofs  are for  schools ,  hospi ta ls ,

churches, public buildings and other buildings which are owned by

tax exempt institutions and entities.

CONCLUSIONS OF I.A.W

A. That the Barrett Roofing Bond issued by applicanL,

Celotex Corporation, is an agreement for the repair or maintenance

of  rea l  proPer ty ,  receipts  f rom the sa le of  which are subject  to

tax under  sect ion 1105(c)  (5)  o f  the Tax Law.
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B. That Ehe applicant, celotex corporaEion, acted in

good faith and, therefore, all penalties and interest above

minimum are waived; that except as so granted, the application

is in all other respects denied; and that the Sales Tax Bureau

is hereby d.irected fo modify the Notice of Determination and

Demand for Payment of Sales and Use Taxes Due issued June 7, L973'

DATED: Albany, New York

Au6Sust 26, 1977

TATE TAX COMMISSION


