
STATE OF.NEI^I YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f

CELEGOUDI CORP.
dlb / a BLUE SKY DINER

For a Redet 'err i r inat ion of a Def lc iency or
a Revision of a Deternlnat lon or a Refund
of  Sa les  and Use
Taxes under Art ic le (s) 28 and 29 of the
Tax Law for the xElrll0ot:lrc Perlod (s)
6/L /70  th rough 5  /3 l - /73 .

AFFIDAVIT OF MAILING

State of New York
County of Albanv

Bruce Batchelor , belng duly sworn, deposes and saye that

Efie is an employee of the Department of Taxatlon and Finance, over L8 years of

age, and that, on the 2Ttlnday of April , L9 77, Se served the wlthln

Notice of Determinatin by (xeooif,tod| mail upon Celegoudi Corp'

dlb /a Blue Sky Diner
(u*xec€ffitisernf) the petltioner tn the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lorss :  Celegoudi Corp.
d/b / a Blue Sky Diner
2l-L7 49th Avenue
L o n g  I s l a n d  C i t y ,  N Y  1 1 1 0 1

and by depostt tng Jame enclosed i ln-a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Unlted States Posta1 Service within the State of New York.

That deponent further says that the sald addresaee is the (xcm6nxlac*Jtx

gf**hp petitioner herein and that the address set forth on said wrapper is the

last known address of the (rrp('uuttlrelriDclDoo(xlfc) petitloner.

Sworn to before me this

27xh day of Apri l

rA-3 (2176)

,  l g77
{ / ' ' r , t / ' 1

P- ?cccr- N&trtpkrt



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

CELEGOUDI CORP.

For a *"*/rE{Rt"B,tY5" s.{Y" q[W$r..,", o,
a RevisLon of  a Determinat lon or  a Refund
of  Sales and Use
Taxes under Art icle(s) 28 and 29 of the
Ta.x l,aw for the ltrrx{eFnor Perlod (s)
6  / L | 70  t h roush  5  l 3L /73 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

the is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 27th day of Apri l  ,  L977, glre served the wtthln

Notice of Determination by 6cn$661*O mail upon Archibald Braunfeld

(representative of) the petit ioner ln the wlthln proceedingt

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Archibald Braunfeld, CPA
2L East  40th Srreer
New York, NY 10016

and by deposlt lng same enclosed in a postpald properly addressed wrapper ln a

(post off lce or off ictal depository) under the exclusive care and custody of

the Unlted States Postal Service within the State of New York.

That deponent further says that the said addressee ls the (representatlve

of the) petit ioner hereln and that the addresa set forth on sal.d arrapper ts the

last known address of the (representative of the) petlt loner.

Sworn to before me this

27 th  day  o f  Apr i l

rA-3 (2/76)

'  L977.



STATE TAX COMMISSION

r

SIATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

fpr$ 17, t;9rl

Grlrgonrdl GorD.
!/b1r lls. 3hy Dlnrr
ll-ll *rtb Ariln
I.mg lrlnd ClGy, tr 11101

hthmr
PLease take notice of the ETffil[nf,lnfi
of the State Tax Cornrnission enclosed herewith.

Please take further notice that Pursuant to
Section(s) tUf0 Gd Ul*t of the Tax Law, any
proceeding in court to reviest an adverse deci-
sion must be comrnenced within I ilnthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alLowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

edl Gtrln f,rrrlnp
cc: Pet i t ioner 's Representat ive:

Taxing Bureau's Representat ive :

AODRESS YOUR REPLY  TO

TELEPHONE:' ' . , ' ,  IT7-1ITT

- Very tnr ly yours'
a ,?\.

{tt-..-*& I
lrcY J. luactr
$prrYtro'r ol

rA -1 .12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  App l ica t ion

o r
a

CELEGOUDI CORP. DETERMINATION

d/b/a BLUE SI{Y DINER I

fo r  Rev is ion  o f  a  Determinat ion  or  fo r  :
Refund o f  Sa les  and Use Taxes  under
Art ic les 28 and 29 of the Tax Law for :
the Period June 1, L97O through May 3L,
L 9 7 3 .  :

Appl icant ,  Celegoudi  Corp.  d /b/a Blue Sky Diner ,  2L-L7 49t} : ,

Avenue,  Long Is land Ci ty ,  New York 1110I ,  f i led an appl icat ion for

rev is ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under Art. icles 28 and 29 of the Tax Law for the period June I,

L97O th rough  May  31 ,  L973 .

A smal l  c la ims hear ing  was he td  be fore  Joseph A.  Mj - Iack ,

Smal l  C la ims Hear ing  Of f i cer ,  d t  the  o f f i ces  o f  the  Sta te  Tax

Commission, TVo World Trade Center,  New York, New York, oh August

2 6 ,  L 9 7 6 .  A p p l i c a n t  a p p e a r e d  b y  A r c h i b a l d  B r a u n f e l d ,  C . P . A .  T h e

Sales  Tax  Bureau appeared by  Peter  Cro t ty ,  Esq.  (Pau l  Rosenkranz ,

E s q .  o f  c o u n s e l ) .
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ISSUE

Whether the audit  of  books and records of appl icant,

Celegoudi Corp. dfb/a Blue Sky Diner,  for the periods June 1,

L97O th rough May 31 ,  L973 was proper ly  conducted .

FINDINGS OF FACT

1.  Appl icant ,  ce l_egoudi  corp.  d /b/a Blue Sky Diner ,  f i led

New York State sa les and use tax returns for  the per iods June L,

L97O th rough  May  31 ,  L973 .

2 .  On  Sep tember  3 ,  L975 ,  t he  Sa les  Tax  Bureau  i ssued  a

Not ice of  Determinat ion and Demand against  appl icant ,  Celegoudi

Corp.  d /b/a Blue Sky Diner ,  asser t inq addi t ional  sa les tax due

for  the per iod June L,  L97O through May 31,  L973 in  the sum of

$ I1 ,65L .24 ,  p l us  pena l t y  and  i n te res t  o t  95 ,393 .24 .  The  a fo re -

sa id def ic iency resul ted f rom an audi t  o f  appl icant 's  books and

records for said period and does not include payments due on

unpaid returns.

3.  The aud i t  per fo rmed by  the  Sa les  Tax  Bureau was conducted

a s  f o l l o w s :

A.  A  tes t  o f  gues t  checks  da ted  February  26 ,  L974 was

per fo rmed in  o rder  to  de termine the  percentage o f  food sa les

w i t h  i n d i v i d u a l  s e l l i n g  p r i c e s  o f  l e s s  t h a n  $ 1 . 0 0 ,  a n d  t o
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determine i f  sa les tax was being overcharged.  This  test

resur ted in  the determinat ion that  2 .86% of  the food sa les

were  so ld  a t  l ess  than  91 .00  (app l i cab le  to  pe r iods  p r i o r

to  Ju ly  L,  L97L only) ,  and that  sa les tax was being over-

charged on food sa l -es at  the rate of  .55% of  sa les tax

co l l ec ted .

B.  Tota l  food purchases dur ing the audi t  per iod were

marked  up  by  100 .00% to  a r r i ve  a t  g ross  food  sa les .  The

markup  o f  100 .00%was  used  on  the  bas i s  o f  t he  sa les  tax

audi tor rs  exper ience wi th  s imi lar  establ ishments.

C. A purchase markup test was performed, for the month

of  May L973,  oo wine,  l iquor  and beer  purchases,  and resul ted

in combined wine and l iquor  markup of  320.65% and beer  markup

o f  L7  5 .92%.

4.  As  a  resu l t  o f  var ious  conferences  he ld  subsequent  to  the

audit  and the issuance of the Not ice of Determinat ion and Demand,

the  Sa les  Tax  Bureau rev ised the  aud i ted  de f ic iencv  as  fo l lows:

A.  The  2 .86% o f  f ood  sa les  so ld  a t  l _ess  than  $1 .00  was

i n c r e a s e d  t o  L 2 . O O %  i n  o r d e r  t o  r e f l e c t  i n c r e a s e s  i n  s e l l i n g

pr ice  caused bv  in f la t ion .
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B.  The w ine  and l iquor  markup o f  320.65% was reduced

to  265.00% and the  beer  markup o f  175.92% was reduced to

L 6 O . 7 O % .

C .  A  c r e d i t  i n  t h e  s u m  o f  $ 2 5 5 . 0 0  w a s  a p p l i e d  a g a i n s t

aud i ted  sa les  tax  due in  o rder  to  a l1ow fo r  beveraqes  con-

sumed by the pr incipals and employees.

The a foresa id  rev is ions  resu l ted  in  a  reduc t ion  o f  the  aud i ted

d e f i c i e n c y  f r o m  $ L L , 6 5 L . 2 4  t o  9 8 , 3 0 0 . 0 0 .

5 .  App l ican t ,  Ce legoud i  Corp .  d /b /a  B lue  Sky  D iner ,  pos ts

a l l  sa le  tax  mon ies  co l lec ted  to  a  sa les  tax  accrua l  account  and

computes quarter ly taxable sales by dividing the total-  amount of

sa les  tax  co l lec ted  by  the  tax ing  ra te .  App l ican t  con tends  tha t

th is  method o f  comput ing  taxab le  sa les  accounts  fo r  over  co l lec t ion

of  sa les  tax ;  and,  there fore ,  the  overcharge ra te  computed by  the

aud i to r  i s  no t  app l i cab le .

6 .  App l ican t ,  Ce legoud i  Corp .  d /b /a  B Iue  Sky  D iner ,  d id  no t

present  books  and records  in  suppor t  o f  i t s  pos i t ion  tha t  the

audit  was conducted improperly.

CONCLUSIONS OF LAW

A. That the method appticant, Celegoudi Corp. d/b/a Blue

Sky Diner ,  used to  compute taxable sa les rerror ted resul ted in
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the remi t tance of  sa les tax over  co l lect ions,  and,  therefore,  the

overcharge rate of  .55%, amount ing to  $256.02 of  the sa les tax

assessed ,  i s  no t  app l i cab le .

B.  That  the audi t  per formed by the Sales Tax Bureau,  wi th

the exception of t tre overcharge computation, was properly con-

ducted and the appl icant ,  Celegoudi  Corp.  d /b/a BIue Sky Diner ,

has fa i led to  susta in the burden of  proof  necessary to  d isprove

the f indings therefrom.

C. That the Not ice of Determinat ion and Demand is modif ied

in  accordance w i th  the  rev is ions  o f  the  Sa les  Tax  Bureau and para-

grap t r  A  above,  resu l t ing  in  a  de f ic iency  in  t t re  sum o f  $8 ,043.48-

D.  That  the  app l ica t ion  o f  Ce legoud i  Corp .  d /b /a  B lue  Sky

Diner  i s  den ied  and the  Not ice  o f  Determinat ion  and Demand issued

o n  S e p t e m b e r  3 ,  L 9 7 5 ,  d s  m o d i f i e d ,  i s  s u s t a i n e d .

DATED: Albany, New York
A p r i l  2 ' 7 ,  L 9 7 7

COMMISSIONER

COMMISSION

COMMISSIONER


