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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

C. H. HEIST CORP, DETERMINATION
for Revision of a Determination or for
Refund of Salss and Use Taxes under :
Articles 235 and 29 of the Tax Law for
the Periods September 1, 196% through :
August 31, 1972,

Petitioner, C. H. Heist Corp,, with offices at Anderson Road, Buffalo,
New York, filed a petition for revision of a determination or for refund of
sales and usae taxes under Articlaes 28 and 29 of the Tax Law for the periods
September 1, 1969 through August 31, 1972 (File No, 00614),

A was held bafore Paul B. Coburn, Esq., Hearing Officer
at the State Tax Commission, State Office Building, 65 Court
Street York, os December L, 1976 at 9:15 a.m. Petitioner

3
appeared by Borins, Halpern, Snitzer, lLevy, ¥radin & Loonsk (Harold Halpern,
Esg., of counsel), The Rdlub Tax Bureau appearad by Peter Crotty, Esq,

(Alexander Weiss, £sq. of counsal),
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3, The Sales Tax Bureau issued a ''Notice of Determination and Demand for
Payment of Sales and Use Taxes Due"” on April 7, 1975 covering the periods
September 1, 1969 to August 31, 1972, based upon an audit, requiring payment
of addlrlonal tax of $65, 533./8 and penalty and interest of $32,035.29, all
totaling $97,589.07 as taxes due for unreported taxable sales and purchases
of capital assets subject to use tax,

4, Petitioner, acting through counsel, Harold Halpern, Esq., filed a
"petition for Revision of a Determination or for Refund of Sales and Use Taxes"
on or about April 11, 1975,

S. A prior opinion by Michoel F, Seereiter, District Tax Supervisor for
the Bufizlo Office, written on January 10, 1966, to Kermit Smith, Senior Tax
Adm441u:~ﬁt‘wm Supervisor of the Instructions and Interpretations Unit, was
copied and forwarded to petitioner, and a copy of a further letter of opinion
by Fred W. Tierney, Diresctor of the Sales Tax Bureau, to Michael F. Seereiter,
dated January 12, 1966, was also copied and delivered to petitioner, and re-

eipt of both of the above opinion letters was acknowledged by petitioner.
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periods virey days, which contracts did not exist in 1966, However,
petitioner's own rcquest Fowr the nbove-raferencad opinion letters specifically
stated rhat netiticner's "services are performed normally under annual contracts ...

which is wirth petitioner's present allagation,
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capital assets a tax are inconsistent with petitioner's other
claims in that petitioner, on hand, alleges exemption from use tax because
said assets are shipp wut of New York State for use and only assembled and
tested in New York State; however, on the other hand, petitioner seeks exenption
from use tax becat the equipment is taxable since its sole purpose and
function is to i (orp. to engage in a taxable cleaning service,
The cleaning service T imposition of sales tax to the customer of Co H.
Heist pursuant ‘ : L

4
w
€
[oe
I

10, ‘long
petitioner for
nature requiring custom-iabricatcd equipment and skill

cxist calling for performances of services by
uhich services ave of a specialized, technical
ied laborers.

and filed based upon the

rein were

T n I e
DLig ocooun

hines in New York State
afrer on-the-job

1

2




STH 77-62
October 25, 1977
Page 3

testing ranging between 8% hours and 132 hours. The number and identity of
those machines was the object of stipulation by petitioner and the Sales Tax
Bureau,

gtiticner has thorough but cumbersome records regarding the testing
of said machines, but clearly said mapnlnes were tested by using them in
performance of contracts with petitiousr's customers yielding income to petitiomer.

14, Patitioner paid no sales tax (and apparently collected none from its
customers, DuPont and Mobil) incident to sales income received by petitioner
from two ¢f its customers, DuPont and Mobil,

etitioner made no payment of compensating use tax relative to the
Lzation (in roduction of income) by petitioner of certain of its capital
ats within the territorial confines of New York State, and petitioner sub-
mitted no proof that sales taxes were e¢ither collected from the customers
benefiting from the use of said machines or pald by petitioner in lieu of use

16. Paticioner had kpowledne prior to the tax pariods in question of the
Sales Tax 1 siti boih issues herein by reason of the various
Oplnluﬂ letters dating back to 1966, and pecitioner had further knowledge of the
Bureau's j s i to the issuance of the "Notice of
Determima"io a ¥ wl for 0f Salzs and Use Taxzes Due' in that letters
were recelv cis Person, Chief, Instructions and
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E. That petitioner alleged that certain machines were not, as capital ( k!
L

assets, subject to compensating use taxes sipca they were made for use out- -of-
state, but those same machines were used to prod income within New York State
for petitioner from its custemers, in New York State, not unlike any other
machine, and despite petitioner's submissions as to the existence of a testing
program, insufficient documentation exists to support a conclusion that said
assets were dedicated to any primary use other than income production since the
lleged testing progrsm was irregular, erratic and undistinguishable to its
customers relying upon prompt service with gspecialized equipment of a proven
nature.

F, That petitioner failed to submit proof that sales taxes were imposed and
collected from its customers and paid over by petiticmer to New York State in
lieu of ccmpg‘~ating use raxes due for the use of the specified capital assets
in performance o cicioner's services to its customers prior to the shipment
of said assets cutside Naew York State.

f‘r
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s

@. That the application of C, H. Heist Corp. is denied and the Notice of
Determination and Demand for Payment of Sales and Use Taxes Due issued April 7,
1975 is sustainad,

ok STATE TAX COMMISSION

Albany, New
august 26, 1%

/S/ James H., Tully, Jr.
PRESIDENT
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