
STATE OF NEW YORK
STATE TAX COMIVIISSION

In  the lv lat ter  of  the Pet i t ion

o f

ADVANCED COLLISION NTSON COLLISION,
INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t i c le (s )  2A & 29  o f  the
Tax Law for the Xa€{t(x)<:cx Period (s)

June 1. l-972 throuqh I"Iav 3L 1975

AFFIDAVIT OF },IAILING

b y

A S

Sta t ,e  o f  New York
County of Albany

John lluhn , being duly sworn, deposes and says that

:Ohe is an employee of the Department of Taxat ion and Finance' over 18 years of

age,  and tha t  on  the  11  day  o f  October  ,  L9 '77 ,  she  served the  w iEh in

Notice of Determination by (sq{E$.ifi<g$ mail upon Advanced Collision

\zson Co l l i s ion ,  Inc .'(ueFxEcieoxxXnsaexxE) 
the petitioner in the within proceeding,

enclos ing a t rue copy thereof  in  a secure ly  sealed postpaid wraPPer addressed

fo l lows:  Advanced Col l is ion T lson Col l is ion,  Inc-
1'23 Jericho Turnpike,
Floral Park, New York 11001

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (XItFrteSItXtgOI)EE

)€€<5I feD pet i t ioner  here in and that  the address set  for th on said r^TrapPer is  the

last known address of the 0fdFleggXt*ntflfS:ro€<)S$eD petitioner.

q .-l(^ \'\*i{^'
(l
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

ADVANCED COLLISION TYSON COLLISION,
INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the )alexx{sixs Period (n)

'June L, 1972 through May 31, L9TS

AFFIDAVIT OF MAILING

by

a s

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

the is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  1 l  day  o f  October  ,  L977,  she served the  w i th in

Notice of Determination by (asJ.*fdred) mail upon Melvin Lesser, p.A.

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w raPPer  add ressed

f o l l o w s :  M e 1 v i n  L e s s e r ,  P . A .
Lesser  & Harr is
4OO Jericho Turnpike
Jericho, \fY 11253

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w iEh in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  \ ^ t rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

11

be fo re  me  th i s

of October

t o

d a y

rA-  3 (2 /7  6)
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

acffim lL r97t
J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

tdtlrem6 &Xlfu*m ryH Smlrtill brtr
12t it al*^ TrsllEitr
rlsrl Frrt, n|, urFt l,lo0l
€nrl.ml

Please take notice of the ffiffilffi,Elle
of the State Tax Commission enclosed herewith'

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) t l l6 3 1t{ t  of  the Tax Law, any
proceeding in court  to review an adverse 

-decision 
by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { lffif
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
aclordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for

cc: Pet i t ioner 's Representat ive

Taxing Bureauts Representat ive

,/,",

hrrf.ry elnluer

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

AD\IANCED COLLISION TSTSON COLL]SION, rNC.

For Revision of a Determination or for
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period June 1, L972 through May 31,
L975 .

DETERMINATION

Appl icant ,  Advanced CoI I is ion T lzson Col l is ion,  Inc. ,  L23

Jer icho Turnpike,  FIoraI  Park,  New York 11001,  f i led an appl icat ion

for revision of a determination or for refund of sales and use

taxes under Art icles 28 and 29 of the Tax Law for the period

June  1 ,  L972  th rough  May  3 I ,  L975  (p i l e  No .  15943) .

A small claims hearing was held before Joseph A. Milack,

Hearing Off icer, dt the off ices of the State Tax Commission, I\^/o

Wor ld Trade Center ,  New York,  New York,  on May 23,  1977.  Appl icant

appeared by Melvin Lesser, P.A. T'he Sales Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq .  ( f rank  Lev i t t ,  Ese .  ,  o f  counse l ) .

I S S U E

Whether  the resul ts  of  the audi t  o f  appl icant 's

records for  the per iod June 1,  L972 through May 31,

re f l ec ted  the  app l i can t ' s  bus iness  ac t i v i t i es .

books and

L975 properly



2 -

FINDINGS OF FACT

1. Applicant operates an auto body repair shop in Floral

Park, New York.

2.  Appl icant  f i led New York State sa les and use tax returns

for the period June I, L972 through May 3I, 1975.

3. The Sales Tax Bureau performed an examination of applicant's

books and records for the period June 1, L972 through May 3I, 1975

and,  as a resul t  o f  sa id audi t ,  issued a Not ice of  Determinat ion

and Demand for Payment of Sales and Use Taxes Due against applicant

in  the amount  of  $9,846.74,  p lus penal ty  and in terest .

4. f lre Sales Tax Bureau also issued notices of determination

and demand for  payment  of  sa les and use taxes due against  appl icant 's

corporate of f icers.  ILre personal  l iab i l i ty  o f  the corporate of f ice,

however ,  is  not  a t  issue.

5.  The aforesaid examinat ion of  appl icant 's  books and records

was prompted by several complaints submitted to the Nassau County

Department of Consumer Affairs, which claimed that applicant was

making cash sales without charging sales tax or rendering sales

invo i ces .

6.  For  purposes of  f i l ing quar ter ly  sa les and use tax returns,

applicant reported total bank deposits, less estimated nontaxable

sa1es,  d t  the rate of  40 to  50 percent  per  quar ter .



i t s

at
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7. Although applicant issued sales invoices to many of

customers, such invoices or copies thereof were not presented

ttre hearing.

B.  Appl icant also presented no schedules or records which

the amounts of individual sales or the nameswould have revealed

of  i ts  customers.

9. Applicant used some cash receipts without such receipts

ever having been deposited, although applicant contended that i t

d id  so on a min imal  bas is .

10. Although applicant presented various exemption cert i f i-

cates and statements in an attempt to support nontaxable sales,

such sales and the amounts thereof can not be reconciled with

appl icant 's  books and records.

11. flre Sales Tax Bureau computed the additional tax due

by increasing applicant's bank deposits by 10 percent to account

for  cash receipts  never  deposi ted,  d isa l lowing nontaxable sa les

and assessing tax on unsubstant ia ted purchases.

L2.  Appl icant  contended that  the Sales Tax Bureaurs determi-

naLion was unfounded and inc luded the assessing '  o f  sa les tax on

sales tax co l lected,  s ince to ta l  bank deposi ts  were not  broken

down as to  pr ice and sa les tax by the Sales Tax Bureau's  audi tor .
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CONCLUSIONS OF LAW

A. That the facts clearly indicate that applicant's books

and records do not  prov ide suf f ic ient  means to  ver i fy  gross sa les.

In  addi t ion,  not  a l l  cash receipts  were deposi ted and appl icant

can not prove that sales tax was in fact col lected from its

customers.

B. That, although applicant presented cert i f icates and

other statements in an attempt to substantiate nontaxable sales,

there is no evidence to indicate the amount of such sales or that

such sa les were inc luded in  sross sa les.

C.  That  the Sales Tax Bureau's  determinat ion of  addi t ional

tax due was properly arrived at in accordance with the meaning and

intent  o f  sect ion 1138 (a)  o f  the Tax Law.

D. That the application of Advanced Coll ision \zson

col l is ion,  Inc.  is  denied and the Not ice of  Determinat ion and

Demand for Payment of Sales and Use Taxes Due issued on Decembet 9,

1975 is  susta ined.

DATED: Albany, New York

O c t o b e r  1 1 ,  1 9 ? 7

TATE

COMMI,SSIONER

COMMISSI


