
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
ADVANCE FOOD SERVICE EQUIPMENT, INCJ

For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determlnat lon or a Refund
of Sales and Use :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the Y€x$9 or Perlod $q) :
September 1, 1971 throuqh Auqust 31. Lg74

State of New York
County of Albany

John Huhn , betng duly sworn, deposee and says thaE

2he ts an employee of the Department of Taxatlon and Finance, over 18 years of

age, and thaE on the 29th day of September , L9 77, fhe served the wlthin

Notice of Determination by (ocot*trlod) mail upon Advance Food
Service Fquipment, Inc.

(uexxmatxtdoexn& the petitioner ln the within proceeding,

by encloslng a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lours: Advance Food. Service Fquipment,  Inc.
750 Summa Avenue
Westbury, New York 11590

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(posr off ice or off ic ial  depository) under the excluslve care and custody of

the Unlted States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (;gogrxtadxx

)lrG<tkd petitioner herein and that the address set forth on said wrapper ls the

last known address of the Gqoes=xgCUrx:o6(Xkd petitloner.

Sworn

29E}]

to  before me th is

AFFIDAVIT OF MAILING

rA-3 (2/76)

,  Lg77



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

ADVANCE FOOD SERVICE EQUIPI\4ENT, INC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the Yaffi*x) or Period (s1}
September 1, 1971 throuqh Auqust 31- 1974

Sta te  o f  New York
County of  Albany

John Hutrn ,  be ing duly sworn,  deposes and says that

ihe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on rhe 29th day ofSeptember ,  L9 7'7,  ^ghe served the within

Notice of Determination
CPA

by (oe!**f6€d) mail upon William Kimmeldorf ,

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Wil l iarn Kimmeldorf  ,  CpA
L99 Jericho Tpk.
Floral Park, New york 11004

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  r ^T rappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta t  Se rv iee  w i th in  t he  S ta te  o f  New York .

That  deponent  fur t ,her  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

29th day of September

AFFIDAVIT OF I',IAILING

rA-  3 (2 /7  6)

,  L977



J A M E S  H .  T U L L Y  J R , ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

8olltmber 39, L977

*drrmoo roo{ Sgrrtm mfnilfrt1 &{t.
?$O 6unnr lvsnue
Wertbury, Ihr &rk lt$S

Gcrrtlmsn r

Please take notice oi the Dg1E1411gA1l3Cnf
o f  the  Sta te  Tax  Commiss ion  enc losed herewi th .

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) I13B e X243 of the Tax Law, any
proceeding in court  to review an-adverse-decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { lfnthf
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

. .4 , t  ,  ,1. t  r  - ; ;41/ r ,
,i-o,.-'zr'J -/7-/7/; - ri

atota[$ ChnrftraBr
fb*rfng lbmtnor

cc: Pet i t ioner 's Reoresentat ive

Taxing Bureau's Representat ive

TA-1  . r2  (6 /77)
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STATE OF NEW YORK

STATE TA)( COM}fISSION

In the Matter of the Application

o f

ADVANCE FOOD SERVICE EQUIPMENT, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September l ,  L97L through
Augus t  31 ,  L974 .

DETERMINATION

Applicant, Advance Food Service Equipment, Inc., 750 Suurna

Avenue, Westbury, New York f1590, f i led an application for revision

of a deLermination or for refund of sales and use Laxes under Art icles

28 and 29 of the Tax Law for the period September l ,  L97L through

Augus t  31 ,  L974 .  (F i l e  No .  L4897) .

A small claims hearing was held before trfilliam Valcarcel, Ilear-

ing Off icer, at the off ices of the State Tax Cormnission, Tr^ro World

Trade Center, New York, New York, oo February 2, L977. Applicant

appeared by William Kinrne.ldorf , CPA. The Sales Tax Bureau appeared

by Peter  Crot ty ,  Esq.  ( t f i l l iam Fox,  Esq.  ,  o f  counsel ) .

ISSUE

t{hether abrasive materials used i:r the production of stainless

steel products are subj ect to sales and use tax.

FINDINGS OF FACT

1. Applicant, Advance Food Service Equipment, Inc., is a manu-

facturer of stainless steel food service equipment which it sells

to wholesale distr ibutors.
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2. During thc refinishing phase of i ts manufacturing process,

applicant applies abrasive materials ( i .  e. ,  grinding and abrasive

discs,  be l ts ,  bands and wheels)  to  the product  in  order  to  create

the desi red s ta in less s teel  f in ish.

3.  Mr.  Mi luon Schwartz ,  pres ident  o f  Advance Food Serv ice

Equipment, Inc., contended that the abrasive materials used in the

ref in ish ing process become par t  o f  the f in ished product  and,  there-

fore,  should not  be subject  to  tax.  D{r .  Schwartz  asser ted that  an

aluminum oxide compound remains present in the finished product in

miniscule amounts when applied to the product during the refinishing

p rocess .

4.  On audi t ,  Lhe;Sales Tax Bureau held the abras ive mater ia ls

to be manufacturing supplies subject only to the New York State rate

of  sa les and use tax.

CONCLUSIONS OF LAI^I

A. That although the use of abrasive materials in i ts refinish-

ing process is an essential step in the manufacturing of i ts stainless

steel product, and the aluminum oxide tnay remain present in the f in-

ished producL in a miniscule amount, these abrasive materials were

not  purchased for  resale as a phys ica l  component  par t  o f  tangib le

personal property within the meaning and intent of section 1101(b) (4)

( i )  (A)  of  the Tax Law.
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B. That the application of Advance Food Service Equipment, Inc.

is denied and the Notice of Determination and Demand. for payment

of  sa les and use Taxes Due issued March 31,  Lg76 is  susta ined.

DATED: Albany, New york

September 29, L977

STATE T

[,u'ffi^ lCr1o,,,^,,.,
MMISSIONER


