
STATE OF NEW YORK
STATE TAX COMMISSION

i t

In the Matter of the Pet i t ion

o f

AIRCO AILOYS,
prvrs.roN. oF ArRQo,. INC.. r 'or a KeqeEermlnaEl-on oI a uef lcrency or

a Revlsion of a Determinat ion or a Refund
of  Sa1es and Use
Taxes under  Ar t i c le (s )28  & 29  o f  the
Tax Law for the Asat(ct>or Period $)
January  18 ,  L974.

AFFIDAVIT OF MAILING

State of New York
Count,y of Albany

Bruce Batchelor , betng duly sworn, depoees and says that

$ne is an empJ-oyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 2gthday of February ,  L9 7'J,  xhe served the wtthin

Notice of Determination by (ssao{:fsed} mail upon Airco Alloys, Division

of Airco, Inc. (uefxeonafficf*secpf) the petitioner ln the wlthin proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l - lows:
Airco Alloys
Div is ion of  A i rco,  Inc.
85 Chestnut Ridge Road
Montvale, New Jersey 07645

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says Ehat the said addressee is the fttp(Dcaxaait'1Dcrlx

a8>tSE) petitioner herein and that the address set forth on eaid lrrapper ie the

last knqm address of the Queqpresaalo<lcxffi>t$Il) petltloner.

Sworn to before me this

28th day of February ,  L977.

rA-3 (2176)



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t lon

o f

AIRCO AILOYS AFFIDAVIT OF I.,IAILING

Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the ffrxs<(Gfioa Period (x)
,January 18, L974.

State of New York
County of Albany

Bruce Batchelor , being duLy sworn, deposes and says that,

dre is an employee of the Department of Taxatton and Finance, over 18 years of

age, and that on the2Sth day of February ,  L977, t t r t re gerved the within

Notice of Determination by (xsr*Fdf*sd0 mail upon John E. Runa1s, Esq.

For a *"F"{YLFtT-,?Ti9f d?r*ggti$tay o,
a Revision of a Determinatlon or a Refund
of  Sa les  and Use

by enclos ing a

as  fo l l ows :

Sworn to before me this

28th day of February ,  L977,

(representatlve of) the petlt ioner Ln the withln proceedlng,

true copy thereof in a securely eealed postpald wrapper addressed
John E. Runals, Ese.
Runals, Broderick, Shoemaker, Rickert, Berrigan & Doherty
256 fh i rd  Street  -  P.O.  Box Bl5 Fal ls  Stat ion
Niagara Falls, New York 14303

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PostaL Servtce withln the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) pet i t ioner herein and that the address set forth on said l t rapper ls the

last known address of the (representat ive of the) pet l t loner.

rA-3 (2176)
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STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t#uary lO, Lg77

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHONE: ."', 45?.1?13

STATE TAX COMMISSION

r ,rtr€D trItoyr
Dl,vl,rlm of Alsco, Inc.
85 Ch.stnut Rlfigs Aoad
&5ntrlrla, llru rlrrirll Qlffit

G,cntl.wu
PLease take notice of the DImGn$IAAllfCH
of the State Tax Conunission enclosed herewith-

Pl-ease take further notice that Pursuant to

section(s) l13B & le43 of the Tax Law, any
proceeding in court to revielT an adverse deci-

sion must be commenced within O Wfthf

f rom the date of  th is  not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decis ion or  concerning any other  mat t reLat ive
hereto rnay be addressed to the unde e d .  T h

will be referred to the proper

Enc. Sax
Offtccr

Pet i t ioner 's  Represen t i v e :

Taxing Bureaurs Representat ive:

IJB

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Appl icat ion

o f

AIRCO ALLOYS,
DIVISION OF AIRCO, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the per iod January 18,  L974.

Wtrether applicant,

January  18 ,  L974,  was a

and, therefore,  exempt

DETERMINATION

Airco Al loys'  purchase of  an airplane on

purchase so le ly  fo r  the  purpose o f  resa le ,

f rom the imposi t ion of  sales tax.

App l i can t ,  A i r co  A l l oys ,  a  D iv i s ion  o f  A i r co ,  I nc .  85

Chestnut  Ridge Road,  Montvale,  New Jersey 07645,  has f i led an

appl icat ion for  rev is ion of  a  determinat ion or  for  re fund of

sales and use taxes under Art icles 28 and 29 of the Tax Law

fo r  t he  pe r i od  Janua ry  18 ,  L974 . (F i1e  No .  01812 ) .

A formal  hear ing was held before L.  Rober t  Le isner ,  Hear ing

Off icer ,  4 t  the of f ices of  the State Tax Connniss ion,  State Of f ice

Bu i l d ing ,  65  Cour t  S t ree t ,  Bu f fa lo ,  New York ,  oD  Sep tember  10 ,

L975 ,  & t  1 :30  P .M.  App l i can t  appeared  by  Runa ls ,  B rode r i ck ,

Shoemaker ,  R i cke r t ,  Be r r i gan  &  Doher t y  ( John  E .  Runa ls ,  Esq . ,o f

counse l ) .  The  Sa les  Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .

(A lexander  In le i ss ,  Esq .  ,  o f  counse l ) .

ISSUE
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FINDINGS OF FACT

1.  App l i can t ,  A i r co  A l l oys ,  oo  OcLober  30 ,  L974 ,  f i l ed  an

Appl icat ion For  Credi t  or  Refund of  State and Local  Sales and Use

Tax  i n  the  amot rnL  o f  $87 ,360 .00 .  App l i ean t  pa id  sa id  amoun t ,

under  protest ,  3s sa les tax imposed on the purchase pr ice of  a  L973

NA 265 Sabre l iner  a i rp lane.  0n November 15,  L974,  the Sales Tax

Bureau denied appl icant 's  c la im.

2 .  App l i can t ,  A i r co  A l l oys ,  a  d i v i s i on  o f  A i r co ,  I nc . ,

regularly used an airplane to transport corporate personnel in the

t ransact ion of  company business.  Appl icant  manufactured fer ro a l loys.

In  the fa l l  o f  L973,  appl icant  began to make inqui r ies concern ing

the purchase of a new airplane through a purchase and lease-back

arrangement.

3 .  On  January  16 ,  L974 ,  app l i can t ,  A i r co  A l l oys ,  and  Pagb

Airways Inc. entered into a sales agreement, subsequently amended

on January L7,  L974,  in  which appl icant  purchased a L973 NA 265

Sabre l iner  a i rcraf t .  A i rco Inc.  prov ided the funds for  sa id purchase.

The a i rcraf t  was del ivered to  appl icant ,  in  Niagara Fal ls ,  New York,

January 18,  L974.  Appl icant  t raded i rv l ts  o ld  a i rcraf t  for  the

Sabre l iner ,  receiv ing cash for  sa id a i rcraf t ,  and paid Page Ai rways,

Inc .  $1 ,200 ,000 .00  fo r  t he  Sabre l i ne r .  I n  connec t i on  w i th  sa id

purchase,  appl icant  issued a resale cer t i f icate to  Page Ai : :ways on

January  L7 ,  L974 .
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In early February, L974, appl icant, Airco Al loys, through

Ai rco  Inc . ,  accep ted  U .S .  Leas ing  In te rna t i ona l ' s  p roposa l  f o r  Lhe

purchase and lease-back of the Sabreliner. The consuntrnation of the

sale and the lease-back d id not  occur  unt i l  June 18,  L974 because of

a problem concerning the ownership by a foreign entity, Brit ish

Oxygen Corporation, of more than 25% of the outstanding conmon

shares of  A i rco Inc.  Said ownership prec luded the designat ion of

Airco Inc. as a ci-t izen of the United States for the purposes of the

regis t rat ion requi rements of  the Federa l  Av iat ion Admin is t rat ion.

This resulted in Lhe redraft ing of the underlying legal documents

requi red to  t ransfer  the Sabre l iner  to  Uni ted States Leasing

Internat ional .

5 .  In  December,  L974,  the Sabre l iner  was d isposed of  by Uni ted

States Leasing International in that the lease was terminaLed on the

ai rcraf t  and a new a i rcraf t  was acqui red for  lease to  appl icant ,  A i rco

Al loys.  Uni ted States Leasing In ternat ional  Inc.  d id  not  b i l l  A i rco

Inc. for sales tax due on rental payments r:nder the Sabrel- iner lease,

nor did the Airco A11oys Division report and pay a compensaEing use

tax on the rental payments for said aircraft in any of the sales and

use tax returns f i led by sa id d iv is ion.

6.  Dur ing the in terva l  between the date of  purchase by appl icant ,

A i rco Al loys,  o f  the Sabre l iner  on January 18,  L974 and the date of

sa le and lease-back f rom Uni ted States Leasing In ternat ional  on June 18,
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L974, appl icant cont inual ly used the Sabrel iner for  t ransport ing

corporate of f icers involved in company business.

CONCLUSIONS OF LAW

A. That  appl icant ,  A i rco Al loys,  &t  the t ime i t  purchased the

L973 NA 265 Sabre l iner  a i rcraf t  on January 18,  L974,  in tended to

rese l l  and  l ease -back  sa id  a i r c ra f t .

B. That the section of Art iele 28 of the Tax Law that exempts

tangib le personal  proper ty  purchased for  resale,  f rom the imposi t ion

o f  sa les  tax ,  exp l i c i t l y  c i r cumsc r ibes  the  word  " resa le " .

Sec t i on  1101  (b )  ( f )  and  l 10 t  (b )  (4 )  ( i )  (A )  de f i nes  pu rchase  a t  re ta i l

as "a purchase by any person for  any purpose (emphasis  added) . . .o ther

than for resale as such or as a physical component part of tangible

personal  proper ty" .  The cour t  in  Jacobs v.  Joseph,  282 App.  Div  622,

L26  N .Y .S .  2d  274 ,  cons t rued  the  pa ra l l e l  sec t i on  o f  t he  p redecesse r

to the New York State Sales and Use Tax Law, the New York City Com-

pensat ing Use Tax Law,  which is  supplementa l  to  the c i ty 's  Sales Tax

Law, very rest r ic t ive ly .  Said sect ion def ines purchase at  re ta i l  as

"a purchase by any person for any purpose other than for resale in

the form of  tangib le personal  proper ty" .  (Admin is t rat ive Code of

C i t y  o f  New York ,  SM46-15 .0  subd .  4 ,  f o rmer l y  SM4f -15 .0 ,  renumbered

by L L963,  ch 100,  S 1404) .  The New York Ci ty  Sales Tax Law conta ins

an ident ica l  prov is ion.  (Admin is t rat ive Code of  Ci ty  of  New York

$N46-1 .0 ,  subd  7 ,  f o rmer l y  SN41-1 .0 ,  renumbered  by  L  L963  ch  100 ,

st427) The cour t  sa id in  par t :
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"The way the language runs makes the legis.Lative purpose
reasonably  c lear  to  exempt  only ,  proper ty  Lhen sole ly  used
for  resale because'any purpose 'would inc lu<le a l l  purposes
genera l ly .  The words 'other  than '  narrows the exempted
purpose down to the singular. I t  would seem reasonable to
think thal using the property for resale and some other purpose
or  purposes (emphasis  added)-would not  carry  f f i

r lngul f f icept ion created 6y the sLatute"  ,  
-  

Jacobs , r .  Joseph,
282 App DLv 622, 625, supra.

C. That  appl icant ,  A i rco Al loys,  d id  not  have a "s ingular"

purpose for  purchasing the NA 265 Sabre l iner  Ai :ccraf t .  Appl icant

not  on ly  purchased the a i rcraf t  for  resale but  a lso for  the purpose

of transport ing corporate off icers in the transaction of company

business between the date of  purchase and the date of  resale and

lease-back.  Therefore,  appl icant  d id  not  purch: rse sa id a i rcraf t

"sole1y" for the purpose of resale within the m<raning and intent of

sec t i ons  110 I  (b )  (1 )  and  1101  (b )  (4 )  ( i )  (A )  o f  t he  Tax  Law.

D.  That  the appl icat ion of  A i rco A11oys is  denied.

DATED: Albany, New York
Februa ry  28 ,  1977

TAX COMMISSION


