
STATE OF t'lEI^/- YORK

STATE TAX COMMISSION

In  the t4at ter  o f  the Pet i t i .on

o f

B .  G E R T Z ,  I N C .
(ALLIED STOF.ES OF l{E'r ,v YORK, I \ lC" )

DETER.}lINATI.3i:I

f o r  Rev i s ion  o f  a  De te rm ina t i on  o r  f o r  Re fund  o f
Sa les  and  Use  Taxes  under  A r t i c l es  28  and  29  o !
the Tax Law for  the Per iod June L,  1968 tnrough
l ! [ : r r  ? 1  

' l C 7 ' l
J L ,

Pe t i t i one r ,  B .  Ge r r -2 ,  I nc .  (A i l i ed  S to res  o f  New  Yo rk ,  f  nc .  )  ,

162 -10  Jana ica  Avenue ,  Jama ica ,  ] l ew  Yor l< ,  f  i l - ed  a  oe t i  t i cn  f  c r

rev i s ion  o f  a  Ce te rm ina t i on  o r  f c r  re fund  o f .  sa l -es  an , l  use  taxes

under  A r t i c l es  28  and  29  o f  t he  Tax  Law f .o r  t he  pe r iod  June  l ,

1968  t h rough  May  3 I ,  L91L . ( F i 1 e  l , i - o .  0 0 2 8 7 ) .

A  f o r m a l  h e a r i n g  w a s  h e l i  b e f o r e  E d - n r a r d  L .  J o h n s o n ,  i { e a r i n g

O f  f i c e r ,  d t  t h e  o f f  i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  T , ' / o  i . ' . l c r l c i

T r : r r o  / r s n + -  a r  l i e w  y o r k ,  N e w  y o r k  o n  N o v e m b e r  L 7 ,  L 9 7 6  a t  i : 4 0  p . M . ,
v g l r v v ! ,

and  con t i nued  on  May  L9 ,  L977  a t  l : 15  P .M.  Pe t i t i one r  ap .oea red

b y  M i c h a e l  C o o k ,  E s g .  T h e  S a l e s  T a x  B u r e a u  a p p e a r e d  b 1 '  P e t e r

C r o t t y ,  E s q .  ( A b r a h a m  S c h w a r t z ,  i s q . n €  n n r r n q  - ' l  I
e v g - . v e ! / .
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ISSUES

I.  h 'hether  when customers on "open account"  made payments

und i f f e ren t i a ted  w i th  res .oec t  t o  pa r t i cu la r  sa les  o r  t he  sa les

tax  payab le  the reon ,  t he  ea r l i es t  . oavmen t  rece i ved  by  the

pe t i t i one r ,  B .  Ge r t z ,  I nc .  (A11 iec  S to res ,  I nc . )  ! i ' d s  t o  be

cons i i e red  f i r s t  as  paynen t  o f  t he  en t i re  sa les  tax  due  on  a1 l

sa les  t o  t ha t  accoun t .

I I .  Whether  the Sales Tax Br- r reau proper lv  Ceterminea whether

cons t ruc t i on  work  done  fo r  pe t i t i one r  cons t i t uced  a  cap i ta l

rmprovement  to  rea l  proper ty .

FINDINGS OF FACT

l .  As  t he  resu l t  o f  an  aud i t ,  a  No t i ce  o f  De te rm ina t i on  an , l

Deman i  f o r  Paynen t  o f  Sa les  and  i i se  Taxes  Due  da t=C Februa ry  8 ,

L971  ( l ' Toc i ce  Number  90 ,7  51 ,823 )  was  i s sued  b . /  t he  Sa les  Tax  Bu reau

aga insc  t he  pe t i t i cne r ,  B .  Ge r t z ,  I nc .  (A f  i i eC  S to res  c f  Nev r  yo rk ,

I nc .  )  ,  impos ing  a i l i t i ona l  t ax  Cue  o f  $86 , i 24 .29 ,  i nc l r , rC ing

in te res t  anc  .oenar t y ,  f o r  t he  pe r i cd  June  1 ,  19GB th rough  I v tay  31 ,

2 .  The  . oe t i t i one r ,  B .  Ge rLz ,  I nc .  (A l l i e c l  S t c res  o f  t { ew  yo rk ,

i nc . ) ,  ope ra tes  a  cha in  o f  h i gh -c l ass  spec ia i t v  Cepa r tmen t  s t o res .

The of  f  icers of  the ccmpany are as f  o l lows:  T i romas l I .  Macioce

(p res i i enL ) ,  G i l l : e r t  Be la i r  ( v i ce - . o res ioen t ) ,  paL i l  L .  DowC ( r ' i ce -

p res iCen t ) ,  J .  P .  F i t l g i bbons  ( sec re ta r y  anC  t r easu re r ) ,  He rbe r t

T 1 i ;  i -  f  
. l : 6 n  

' ' t ' i  a a - n r a c  i . l o n l -  lv Y  !  s  L L E r I  \  
\ /  I U C - , v r  g :  ! J g i t  u  /  .
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3.  Bad debts ar ise when any or  a l l  c t f  the amount  due for

goods  tha t  were  pu rchased  on  c red i t  become unco l l ec t i b le .

4 .  Pe t i t i one r  compu ted  i t s  bad  deb t  l osses  as  fo l l ows .

I r tzarr r  mnn{- } '  lhe credi t  manage.r  or  h is  ass is tant  would make ay  r r t v r r  u l t  \

de te rm ina t i on  as  t o  wh i ch  o f  pe t i t i one r ' s  a .op rcx ima te t y  200 ,000

accoun+-s  were  unco l l ec t i b l -e .  The  agg rega te  o f  t hese  accoun ts

wou rd  be  en te red  i n to  pe t i t i one r ' s  accoun t  #g !2o .  F r cm th i s

^ - d : ' . ^ d ^ f  a  r ^ r n r t i d  b e  s u b t r a c i . e d  A n \ i  r . o ' i  l  - c ' t i  o n  i . r r  r F r r o \ . z a r v  a i t r i ? r -- : : -  r Y v s l s  v E  a u l u 4 q L L s s  e l - Y  L V ! ! =  - ! y v v = t v  q u U ! ! V -

u t a b ' l  e  t o  a i c o u n t s  p r e v i o u s l y  w r i t t e n  o f f  a s  a  b a d  d e b t .  T j r e

n o i  : m ^ , , n -  ' ^ ' o u l d  b e  p e t i - . t i o n e r ' s  b a d  d e b t  w r i t e - o f f  f o r  t h a t

month

5.  The ne t  o f  the  nonth lv  bad debt  rv r i te -o f  f  s  fo r  the

a r r a r r 5 F  t ^ 7 ^ r 1 r ' 1  b e  t h e  d e d u c t i o n  w h i c h  p e t i t i o n e r  t o o k  i n  a r r i v i - n gv  s s 5  ! v 4  , Y v s I U

a t  t he  to ta l  t axab le  sa les  repo r ied  on  i t s  qua r te r l y  sa les  tax

re tu rns .  The  pe ' " i t i one r  asse r ted  tha t  where  the  fu l i -  sa les  tax

was  co r l ec ted  and .oa id  on  a  c rec j i t  sa l e ,  bu t . oa r t  o f  t he  sa le

n r i na  ram i i - ed  unco l l ec ted ,  t he  se l l e r  shou ld  r ece i ve  a  re fund

or  crec l i t  o f  tax propor t ionate to  the rat io  which the uncol lectec l

accoun t  bea rs  to  the  to ta l  se l l i ng  ,o r i ce .  rn  o the r  v io rcs ,  i f  t he

pu rchase  p r i ce  o f  an  i t em  sub jec t  t o  a  5% tax  was  g l o0 .o0 ,  bu t  t he

s to re  co r l ec ted  $2c .00  on  t he  sa le ,  i t  wou l i  pay  g r . o0  i n  t ax

ra the r  t han  the  $5 .C0  tha t  i t  wo r i l c l  have  pa io  hao  the  tu l l  pu rchase

p r i ce  been  co l l ec ted .
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6 .  The  aud i to rs  who  aud i ted  pe t i t i one r ' s  sa les  tax  re tu rns

fa r  t ho  nc r i nd  June  L ,  1968  th rough  i v l ay  3 i ,  L }TL  d id  no t  ca l cu la tes r l v  
I / s !  ! v

t h e  s a ]  e s  t a x  d u e  o n  b a d  C e b t s  o n  a  p r o - r a t a  b a s i s .  I n s t e a d ,

t h e y  c a l c u l a t e d  t h e  s a l e s  t a x  o n  t h e  f u l l  p u r c h a s e  , c r i c e  o f  a n

i t e m .  T h e l z  t r e a t e d  a n y  p a ! / m e n t s  t h a t  p e t i t i c n e r  r e c e i v e d  a s

a"op l i cab le  f r rs t  to  the  en t i re  amount  o f  the  sa les  tax  on  the

r - o t a l  s a l e s  p r i c e  a n d  t h e n  a s  p a y n e n t  f o r  t h e  i t e m .  W h e n  t h e

a m o u n t  o f  m o n e y  r e c e i v e d  e g u a l e d  o r  e x c e e i e d  t h e  s a l e s  t a x  C u e ,

n o  c r e d i t  w a s  a l l o w e d  a g a i n s i -  a n y  r e m a i n i n g  u n c o l l e b r * i b l e  p o r t i c n

o f  t h e  a c c o u n t  f o r  s a . l - e s  t a x  p u r p o s e s .  I n  o t h e r  w o r d s ,  u s i n E  t h e

e x a m p l e  s e t  f c r t h  i n  p a r a g r a S r h  5  a b o r z e ,  o i  c h e  $ 2 0 . 0 0  p a i d  o n  t h e

S 1 n O  n n  i i - + m  t h e  a u d i t O r s  w n r i ' l  . l  e n n r - r z  t h e  f i r s . i -  S 5  O O  t O  i h e  S a I e S: l , s v v . v v  ,  s r r v  q u u ! e v l J  w v u l q  q . v l / ! y  l l l q  i ! ! J L  L p J . L

t a x  a n d  t h e  r e n a i n i n g  $ f 5 . 0 0  t o  p a y m e n c  c f  t h e  i t e m .

The au.Ci tors  a l l -owed a fu1 l  bad-debt  deduct ion only  in

t h o s e  i n s t a n c e s  i n  t h e i r  s a m p l e  w h e n  n o  _ o a y r n e n t  h a C  b e e n  c o l l e c t e i

b y  p e t i t i o n e r .

B,  The  pe t i t i one r ,  B .  Ge r f z ,  I nc .  (A l l i ed  S to res ,  I nc . )  had

par t i t i on  wa l l s  cons t ruc t .ed  i n  i t s  s to res .  These  pa r t i t i on  wa l l s

we re  cons t ruc ted  ou t  o f  two -by - f ou r ,  shee t  r ock ,  e t c . ,  and  t he i r

cons t ruc t i on  resu l ted  i n  some work  a l so  be inq  done  to  the  i n te r i o r ,

pe r i phe ra l  wa l l s  o f  t he  s to res .

7 .



9 .  I ' n e

r  ^ f  ^ A  i  n  r a n r l

accoun tan t .

n a l - ' i  i  i  a n a rg ! v ! r v & ,

fa i th  and

/  4 r r v .

i  n  r a l  i : n n a  r r n n n

(A l l  i ed  s to res  ,  I nc

the  adv i ce  o f  i t s

CONCLUSIONS OF LAW

A .  T h a t  s e c t i o n  i f 3 2  ( e )  o f  t h e  T a x  L a w  p r o v i d e s :

" T h e  T a x  C c m m i s s i o n  m a y  p r o v i i e ,  b y  r e g u l a c i o n ,  f c r

t h e  e x c l u s i o n  f r o m  t a x a b l e  r e c e i p t s .  . o f  a m c u n t s

r e p r e s e n t i n q  s a l e s  w h e r e  t h e  c o n t r a c t  o r  s a l e  h a s

} ' r o o n  - a  n  - 6 1  1  o d  ^ T

unco l - Iec t i b le .  .  "

. h a s  b e e n  a s c e r t a i n e d  t o  b e

D T h a t  s e c t i o n  f 1 3 2  ( d )  o f  t h e  T a x  L a w

"The Tax  Ccmrn iss ion  may pro \ ; i : ie  
-c1z

t a x  u p o n  r e c e i p t s  f r o m  s a l e s  o n  t h e

1 1  r T f n : + .  i - h o  : n n l  i  ^ : l . r 1 o  Q . l - a f  a  r a - r 1 l  a f  i  n n\ / .  t l f e  s  L t i g  o y l u J _ ! v o . v : =  r i  i < a  L g  !  = y  L i : q  e : v r r

t h e  a u d i - t  p e r i o d  s t a t e d :

a  venCor  o f  t ang ib le  pe rsonaJ .  p rope r t y

such  rece ip t s .  .  . f r om h i s  r e tu rn . "

(New York  S ts -a te  Comp i ia t i cn  o f  CoCes ,  Ru les  and

Sec t i on  525  . 5  ( a )  (  L967  )  ,  subseeuen t l i r  amendec .  )

may be pa iC on  the  amount  o f  each i i l s r -a i lnen t  anC upon

t h e  d a t e  i v h e n  s u c h  i n s t a l ] m e n t  i s  c i u e .  "

€ r r r f h a r  n r / 1 \ 7 i C , e S :
i / l v v

r e . r i r ' l  a  i :  i  o n  t l ,  a c  : h e

i  r . r q  l - a  I  
' l  

m a n I  o l a n

may exc lude

^ 3 € ^ ^ +  l " * . i  - ^g ! ! = \ , !  q u ! ! r r Y

" W h e r e  a  c o n t r a c t  o f  s a l e  h a s  b e e n  c a n c e l l e d

t he  rece ip t .  .  . has  been  asce r ta i ned  t o  be  unco l l ec t i b l e ,

R e g u l a t i o n s



- o

D-  That  -where  cus tomers  on  open accounts  made payments

w h i c h  w e r e  u n d : - f f e r e n t i a t e d  w i t h  r e s p e c t  t o  p a r t i c u l a r  s a l e s ,  o E

t h e  s a l e s  t a x  a p p l i c a b l e  t h e r e o n ,  t h e  S a l e s  T a x  B u r e a u  c o r r e c c i l z

d e t e r m i n e d  t h a t  t h e  e a r l i e s t  p a y m e n t  r e c e i v e d  b y  t h e  . c e t i t i o n e r ,

R  G e r f  z  ' r n r - .  ( A I l i e d  s t o r e s ,  r n c .  )  w a s  t o  b e  c o n s i J e r e d  f  j - r s t
'  * r - v

r c  n : r7m 'h f  n€  the  en t i re  sa les  tax  cue  on  a l ' l  sa les  to  tha t  accoun t

and  tha t  t he  sa les  tax  Cue  vzas  no t  t o  be  p ro - ra ted .  p r i o r  t o

December  L ,  L914 ,  t h i s  was  t he  cons i s ten t  oo l i c y  o f  t he  S ta te

Tax  Commiss ion  and  the  i n te r ; r re ta t i on  p laceC by  i t  upon  Regu la t i on

q 6 - r r A n  \ . / \  \ l i l
J ' J .  J  \ e t  .

E .  T h a t  t h e  c o n s t r u c t i o n  o f  p a r t i t i c n  w a l l s  i n  p e t i = i o n e r ' s

. . i  ̂^ ^  - - lprernrses,  anq the work aone t ,o  the j_nter ior  o f  the per iphera l  wal ls

* - h , : r 5 ^ €  n n n . t i t i r t o d  :  . a n i t a l  i _ m p r o r z e r n e n t  i n  a c c o r C a n c e  w i t h  t h e- 4 v

m a a n i n a  a n r r  ' i n t e n t  o f  s e c c i o n  1 1 0 5 ( c )  ( 3 )  o f  t h e  T a x  L a w .  T h e  t a x

d u e  o n  t h e  m a t e r i a l s  u s e d  i n  t h i s  c o n s t r u c t i c n  h a v i n q  a l r e a d v  b e e n

n r i A  t . \ a  c : 1 a g  T a x  B u r e a u  w a s  i n  e r r o r  i n  a s s e s s i n g  a C C i t i o n a l,  
e a ]

t ax  i n  r e l a t i on  t o  t h i s  wo rk .

F Tha t  t he  pe r - i t i on  o f  B .  Ge r t z ,  I nc .  (A l l i ed  S to res ,  I nc . )

and  Thornas  M.  Mac ioce ,  G i l be r t  Be la i r ,  Pau l  L .  Dowd ,  J .  P .  F i t zq ibbons

and  Herbe r t  W i t t ken  i s  g ' ran teC to  the  ex ten t  t ha t  t he  i n te res t ,

i n  excess  o f  t he  m in imum in te res t ,  and  the  pena l t y  imposed  pu rsuan t

to  sec t i on  r l a5  (a )  o f  t he  Tax  Law be  wa ived ,  and  to  i he  ex ten t

tha t  t he  add i t i ona l  t ax  assessed  upon  the  cons t ruc t i on  o f  pa r - - i t i ons
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i n  p e t i t i o n e r ' s  p r e m i s e s  i s  c a n c e l l e c l ;  t h a t  t h e  S a ' 1 e s  T a x  B u r e a u

i s  h e r e b y  d i r e c - u e d  t c  a c c o r d i n g i y  m o d i f y  c h e  N o t i c e  o f  D e t e r m i n a t i o n

a n d  D e m a n d  i o r  P a y m g n t -  o f  S a l e s  a n d  U s e  T a x e s  D u e  i s s u e d  F e b r u a r y  8 ,

L 9 7 4 ;  a n d  t h a t ,  e x c e p t  a s  s o  g r a n t e d ,  t h e  p e t i t i o n  i s  i n  a l l  o t h e r

r o q n o n i -  q  A o n i  a r l

DATED:  A lban lz ,  \Tew york

D e c e m b e r  7 ,  L 9 7 7

STATE TAX COiV!.MISSIOI{

[ 't , l
' i ' 4 - - - ' I

i l.itr.'ao r?i 
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