
.STATE .OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

B & M M E R C H A T I D r S E ,  I N C .

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law f or the Scxx(e.i:<qo< Period (s)
September  1 ,  1970 -  Auqust  31 ,  1973

State of New York
County of AlbanY

AFFIDAVIT OF MAILING

by

a s

Marsina Donnini  ,  being duly sworn, deposee and Bays that

she is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 27 day of July ,  L977, she served the within

Notice of Default  Order by 6crtddlx*) mai l  upon B & M Merchandise, Inc.

(xcpuexEreeuir&oetrxthe petitloner Ln the within proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid r t rapper addressed

fo l lows:  B & M Merchandise,  Inc.
2395 Grand Concourse
Bronx, New York

and by deposlt ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off lc lal  depository) under the exclusive care and custody of

the Unlted States Postat Servtce within the State of Nem York.

Thar deponent further says that the sald addreasee ls the (rcgroeoCetlrae<

S[>q$et petitioner herein and that the address set forth on said wrappet ls the

last kno\rn address of the $egrxeuoettrecof,><64 petltloner.

Sworn

27

ro

d a

before me this

rA-3 (2176)



I
FTATE pF NEW YORK
STATE TAX COMMISSION

In the l' latter of the Petition

o f

B & M MERC}IANIDISE, INC.

For a Redeterminat ion of a Def ic lency or
a Revision of a Determinat lon or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )28  & 29  o f  the
Tax Law for the>ftXfI{dtxa(?< Period (s)
September l - ,  l -970 - Aucrust 31. l -973

State of New York
County of AlbanY

AFFIDAVIT OF MAILING

Marsina oonnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Financer over 18 years of

age, and that on the 27 day of July ,  L9 77, she served the wlthln

Notice of Default  Order by Qexd$Oet)< mai l  upon Edward Blaustein, CpA

(representat ive of)  the pet i t ioner ln the wlthin proceeding,

by encl-osing a true copy thereof Ln a securety sealed postpald wrapper addressed

as fo l lo rps :
Edward Blaustein, CpA
B l a u s t e i n  A  B l a u s t e i n
26-L3 23  Avenue Long Is land C i ty ,  New york  11105

and by deposlt ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic lat  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponenE further says rhat the said addre8see ls the (representative

of the) pet i t ioner herein and that the address set forth on sald l t raPPer ls the

last known address of the (reptesentative of the) Petittonet.

Sworn t.o before me this

27  day  o f  Ju ly

<--*

,  L977,

rA-3 (2176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

iltrly 27r L977

A D D R E S S  Y O U R  R E P L Y  T O

rEL EPHonE: rs r a I --4.1?ilJ23-

r
B & t{ Marchandlge, Ine.
2395 Grand ConeouraG
Bronx, New York

Gentlemen:

Please take notice of the DEFAITLT ORDBR
of the State Tax Cornmission enclosed herer^lith.

Please take further notice that Pursuant to
Sect ion(s) 1138 & L243 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 montha
from the date of this not ice.

Inquiries concernLng the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

Very tnrly yours'

e-<ff2n*/"*p
iIoaPPh CtrlzrlmatY /

Eeartng &(tmlncr
Peti t ioner t  s Representat ive :

Taxing Bureauts Representat ive:

rA-1 .  12  ( t l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Application

o f

B&MMERCHANDISE ,  INC .

for Revision of a Determination or for
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod September I ,  t .970 through
Augus t  31 ,  1973 .

Whether the results

and records by the Sales

1970 through August 3L,

taxab le  sa les .

DETERMTNATION

of  the examinat ion of  aopLicant Is  books

Tax Bureau for the period September L,

L973 proper ly  re f lected appl , icantr  s

Appl icant ,  B & M Merchandise,  Ine. ,  2395 Grand Concourse,

Bronx,  New York,  f i led an appl icat ion for  rev is ion of  a  deter-

minat ion or  for  re fund of  sa les and use taxes under  Ar t ic les

28 and 29 of the Tax Law for the period September l-,  L970 through

Augus t  3 I ,  1973 .  (F i l e  No .  00466 ) .

A smal1 c la ims hear ing was held before Joseph A.  Mi lack,

Smal l  Cla ims Hear ing Of f icer ,  d t  the of f ices of  the State Tax

Commission, Two World Trade Center, New York, New Yorkr on

March 2,  1977.  appl icant  appeared by Edward Bl -auste in,  CPA.

The Sales Tax Bureau appeared by Peter  Crot ty ,  Ese.  r  (aL iza

Schwadron ,  Esq .  o f  counse l ) .

ISSUE
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FINDTNGS OF FACT AND CONCLUSTONS OF LAW

1. The Sales Tax Bureau performed an examinatj-on of

appl icant 's  books and records for  the per iod September l ,

L970  th rough  Augus t  31 ,  1973 .

2.  As a resul t  o f  the aforesaid examinat ion,  the Sales

Tax Bureau disal lowed nontaxable sales to the extent of

$157,082.72 repor ted.  on the quar ter ly  New York State sa les

and use tax return f i led by applicant for the period September I,

1970  th rough  Augus t  37 ,  L973 .

3.  Appl icant  presented ev idence to  substant ia te that

$100 ,305 .35  o f  t he  d i sa l l - owed  non taxab l -e  sa les  were  sa les  to

parochia l  schools  located outs ide of  New york State.

4 .  Tha t  app l i can t  co r rec t l y  repo r ted  sa les  o f  $100 ,305 .35

on its quarterly New York $tate sales and use tax returns f i l-ed

for the period September L, 1970 through August 3I, 1-973 as

sales not  subject  to  New York State sa les tax.

5.  That  appl icant  d id  not  susta in the burden of  proof

required to substantiate that the balance of disal l-owed sales

in  the  amoun t  o f  $56 ,777 .37  were  no t  sub jec t  t o  New yo rk  s ta te

sales tax when sold by i t .

6. That the Sales Tax Bureau shalJ. modify the Notice of

Determination and Demand for Par,zment of SaLes and use Taxes Due
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issued against  appl icant  on November 22,

reduction in disal lowed nontaxable sales

$56 ,777 .37 .

DATED: Albany, New York
Ju I y  27 ,  1977

L97 4

from

to ref lect  the

$1 -57  , 082 .72  t o

STATE TAX COMMISSION


