
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

BMG GAMGE CORP.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales & Use
Taxes under  Ar r i c le (s )  ZB e  29  o f  the
Tax Law for the XgilXItr}1pegPeriod(gfl
August 1, 1965 tLtrough August 31, 1969

AFFIDAVIT OF I',IAILING

b y

a s

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

gf ie is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the lJthday of December ,  L977 rX*re served the within

Notice of Determination by (dG0{ilfifiIGfff mail upon BMG Garage Corp.

f f i  the pet i t ioner  in  the wi th in proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

fot lows:  BMG Garage Corp.
1114 Fi rs t  Avenue
New York. New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent furLher says that the said addressee is rhe {@ggEegeoo€Ofirgf

p6OObQ0 pet i t ioner herein and that the address set forth on said \^rrapper is the

las t  known address  o f  the  @ pet i t ioner .

Srnrorn

13th

t o

d a y

before  me th is

of December

rA -3  (2 /76 )

t 9 nn



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
BMG GARAGE CORP.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminaLlon or  a Refund
of  Sales & Use
Taxes  unde r  A r r i c l e  ( s )  28  &  29  o f  t he
Tax Law for the ffdaff@)OOQ{ Perio@6,}
Auqust 1, 1965 throuEh Aueust j1. 1969

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

rehe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 13i l tday of .  December ,  l9?? r re0re served the wi th in

Notice of Determination by fueaxsi&iedil mail upon Julian zarny

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as f  o l lows:  Ju l j -an Zarny
Al-exanderfs  fnc.
)OO Seventh Avenue
New York,  New York 1OO1B

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l - y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  Ehe said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

13th

t o

d a y

before me this

of December

rA -3  (2 /76 )

,  t 977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

i tot- oF NEW Y.RK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Drlnbrr 11, lVFl

tn Aill6r 0or1l,
llf$ H,!rt Avrmr
ilrr tor*, tar lort

Cratlsuanr

Please take notice ̂of the . Drtrrfiletlm
of the State Tax Commission eirbTose-d-hdTewith.

You have now exhausted your r ight of  review at the administrat ive

fl :Lri"T',:"::il::'::""iSJ"l1tt"*,3n1t,",#J}",ff t,"",x-l#'
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I krtibr
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

incerely,

Petitionerts Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

BMG GARAGE CORP. : DETERMINATION

I for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and
29 of the Tax l,aw for the Period August 1, :

1965 through August  31,  L969.
:

Applicant, BMG Garage Corp. , LLL4 First Avenue, New York, New York, filed

an application for revision of a determination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period August 1, L965

through August 31, L969 (Fi le No. 00317).

A snall claims hearing was held before Joseph A. Milack, Hearing Officer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on November L7, 1976. Applicant appeared by Juliarr Zatny. The Sales

Tax Bureau appeared by Peter Crotty,  Esq. (James Scott ,  Esq.,  of  counsel) .

ISSUES

I. Whether appl icant over-col lected sales tax on the sale of gasol ine

during the period August 1, 1965 through August 31, L969.

II. Whether the Sales Tax Bureau accepted a properly signed Consent

Extending Period of Linitation for Assessment of Sales and Use Taxes.

FINDINGS OF FACT

l - .  During the period August 1, 1965 through August 3l- ,  L969, appl icant

operated a gasoline sales and automotive service station.



- 2 -

2. The Sales Tax Bureau conducted an examination of appl-icantts books

records for the period August 1, 1965 through August 31, L969. As a result

the examination, it issued a Notice of Determination and Demand for Payment

Sales and Use Taxes Due against applicant on March 9, L97O it the amount of

$6 ,580.19 ,  p lus  pena l ty  and in te res t .

3. In conjunction with the aforesaid examination of applicantts books and

records, the Sales Tax Bureau submitted a Consent Extending Period of Limitation

for Assessment of Sales and Use Taxes to the appl icant,  with the instruct ion that

Lhe Consent required the signature of a corporate off icer.  The Consent st ipulated

that the amount of sales and use taxes due for the periods August 1, 1965 through

August 31, 1969 could be determined at any t ime on or before December 19, L970.

4. The Consent Extending Period of Limitation for Assessment of Sal-es and

Use Taxes was returned to the Sales Tax Bureau signed by Maurice Hefferman. Mr.

Heffermar'-  is appl icantrs control ler.

5. The additional tax found to be due as a result of the examination of

appl icantrs books and records, consisted pr inar i ly of  sales tax which the Sales

Tax Bureau had deemed to be over-collected and not remitted. During the period

August l, 1965 through August 3l-, L969, applicant displayed placards above the

gasoline pumps which listed the breakdown of the price per gallon of gasoline.

The Sales Tax Bureaurs auditor discovered that the aforesaid placards l isted

the sal-es tax per gall-on of gasoline at approximately one cent in excess of the

proper amount to be collected. This discovery resulted in the determination that

applicant was over-collecting sales tax at the rate of approximately one cent per

gal lon.

and

o f

o f
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6, The Sales Tax Bureau's examination also revealed that when preparing the

quarterly sales tax returns, applicant computed the sales tax due by multiplying

the tota l  gal lons of  gasol - ine sold by the proper amount  of  sa les tax ro be col -

l -ected per  gal lon.  Therefore,  the Sales Tax Bureau concluded that  appl icant  had

not  remi t ted the sales tax i t  had over-col lected.

7.  Appl icant  contended that  the post ing of  the sales tax due per  gal lon

of gasoline, in excess of the actual amount due thereon, was merely an error and

should not be considered an over-collection of sales tax.

B. Applicant also contended that Maurice Hefferman was not a corporate

of f icer  and,  therefore,  the Consent  Extending the Per iod of  L imi tat ion for

Assessment  of  Sales and Use Taxes which he had s igned,  was not  b inding on i t  and,

accordingly ,  the per iod of  l in i ta t ion had expi red.

9.  Appl icant  d id not  present  ev idence to d iscredi t  or  d ispute the Sales Tax

Bureaufs re l iance on Maur ice Hef ferman as a corporate of f icer .

CONCLUSIONS OF LAW

A. That, in the absence of invoices or other evidence that indicates other-

wise,  the posted pr ice per  gal lon of  gasol ine and the breakdown thereof  must  be

re l ied upon as the pr ice per  gal lon of  gasol ine and the sales tax col lected thereon.

Therefore, applicant had over-collected sales tax on the gasoline it sold during

the per iod August  ln  1965 through August  31,  L969.

B.  That  in  accordance wi th the meaning and intent  of  sect ion 1137 of  the

Tax Law, appl icant  must  pay to the Tax Commission a l l  monies col lected purpor tedly

as tax and in excess of  rates prescr ibed.



- 4 -

C. That there is no evidence which indicates that Maurice Hefferman was not

a corporate officer or that the Sales Tax Bureau improperly relied upon his signa-

ture as a corporate off icer.

D. That the application of BMG

Determination and Demand for Payment

L97O i s  sus ta ined .

DATED: Albany, New York

December  1J ,  1977

Garage Corp. is denied and the Notice of

of Sales and Use Taxes Due issued on March 9,

STATE TAX COMMISSION

COMMISSIONER



IHl\bwYffi State trlepantment of
TAXffION ancl FIIVAIVCE
TAX APPEALS BUREAU

ro. .S.eqre!.aqy. Ep. .tbp. .9teFe. .TaX. Commis.sion

Please attach to Determination

L2  /  ZL I  7 t

M-7s (st76)
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BMG GARAGE CORP.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Sales & Use
Taxes under  Ar t ic le(e i  Zg & 29 of  rhe
Tax Law for the fxxx(gi:iSf Period (s)
August 1, 1965 throuqh Auqust 31. 1969

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 2l  day of December ,  L9 -17, she served the within

Notice of Determination by (**X+*€**a) mail upon BMG Garage
Corp.

(Bpgcsmfis**spwf) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa ld  wrapper  addressed

as fol lows: BMG Garage Corp.

S4:-.A+,F:"EgFfi;: fiB$ - *u,,,g.,
500 7th Avenu-e
New York, New york 10018

and by deposi r ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponenr furrher says that the said addressee is the 6cp8rsgg3t*tg*:p

x8)l l ) tDe) pet i t ioner herein and that the address set forth on said vrrapper is the

last known address of the (n4xxseotxrlcao<rE>tre) peEitioner.

AFFIDAVIT OF MAILING

Sworn

2L

before  me th is

of December

to

d a

rA-3 (2/76)

, I97'1.


