
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r the  Pe t i t i on

WILLIAUI J. BLOO}Tffi,
F o r
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales and Use
Taxes under  Ar t i c le  (s )  Zg  U Zg o f  the
Tax Law for the y€€ffiSsq or Period Gr)
January 1, 1970 through I\Iay jl, 1975.

Sta te  o f  New York
County of Albany

John Huhn

p:tre is an employee of the

age, and that on the 29tn

Notice of Determi.nation

Sworn to before me th is

29th day of September

,  being duly sworn,  deposes and says that

Department  of  Taxat ion and Finance,  over  18 years of

day of September , L97'7 , dtre served the within

by (oeoooGile<$ mail upon Williarn J. Bloomer

t-he pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

o f

o f
AFFIDAVIT OF },IAILING

(@

by enc los ing  a  t rue  copy  thereo f  in  a

as fol lows: Mr. Wil l iam J. Bloomer
Box 5
Nnahopac, New York 10547

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the fuegoeaeooaoftrec

$xthe| pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (uery:nexuonarUrtxtExffie) petitioner.

rA -3  (2 /76 )

, L977 4"[,- [*J,'.--
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WILLIAM J. BLOOIUM.

For !,$1,€OMffi
a Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales and. Use
Taxes under  Ar t i c le  (S  2g ,  *  )a  o f  the
Tax Law for the Ygggdfu 6i ?eiiod (p)
.TanUaz'y 1 , 1 97O thrnrrgh TtlTly ?'1 , 1075.

S ta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

John Huhn ,  being duly sworn, deposes and says that

$re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 29111day ot  September ,  L977 r t$e served the wi th in

Notice of Determination by (gq{,k'ktci'qQ mail upon Wolf }vtraga1nick,

C.p.A.  ( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Wolf  lvtragalnick, C.p.A.
Old Stone Building
P .  0 .  B o x  C
lMahopac, New York AO5/+L

and by  depos i t ing  same enc losed in  a  pos t .pa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

Lhe Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  r^ r rapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn co before me th is

l)1yy day^of Septemher , L977.

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

gfptdln 29'. \W

l&. Fllllrn J. Hlomr
BoB t
lfih$rer til Is* l0ttl

hrl&. s,ml

Please take notice of the h:fr*dfgna
of the State Tax Commission enclosed herewtth'

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 11tS I  W, .  .  

of  
_the .Tax 

Law, any

proceeding in court to review ai-idv&se d[cision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within { Ut[l
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
aciordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,
,4 - nlC ,,_A/

%
JorDh @*frtv
nrrfal frrd,m

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

W]LLIAM J. BLOOMER

for  Revis ion of  a  Determinat ion or  for
Refund of  Sales and Use Taxes under  Ar t ic les
28 and 29 of  the Tax Law for  the Per iod
January L,  L97O through May 31,  1975.

DETERMINATION

Applicant, wiLl- iam .f.  Bloomer, Box 5, Mahopac, New York 10541,

f i led an appl icat ion for  rev is ion of  a  determinat ion or  for  re fund

of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax Law for

the per iod January 1,  L97O through May 31,  1975 (F i le  No.  11219) .

A small cl-aims hearing was held before Joseph A. Milack, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two wor ld  Trade

Center ,  New York,  New York,  on May 23,  1977 aL l :15 P.M.  Appl icant
t

appeared by WoIf  Magalnick, CPA. The Sales Tax Bureau appeared by

Peter  Cro t ty ,  Esq.  (Lawrence Stevens ,  Esg. ,  o f  counse l ) .

ISSUE-

Whether the audit of applicantrs books and records for the

period ,Tanuary L, I97O through May 31, L975 properly reflected

app l i can t r s  sa les  and  use  tax  1 iab iL i t y .
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Frl[prNcs qF FACT

1.  Dur ing the per iod January 1,  L97O through May 31,  L975,

applicant was a painting contractor who performed the majority of his

work for buil-ding contractors. He operated under the conception

that the contracts he performed were capital improvements to real

proper ty .  Therefore,  he d id not  co l lect  sa les tax or  f i le  New York

State sa les and use tax returns.  He paid sa les tax on a l l  purchases

of  mater ia ls  and suppl ies.

2. The Sales gax Bureau performed an audit of applicant's books

and records for  the per iod January L,  L97O through May 3I ,  L975.

As a resul t  o f  sa id audi t ,  i t  issued a Not ice of  Determinat ion and

Demand for Palzment of Sales and Use Taxes Due against applicant on

November 6,  L975 in  the amount  of  $1,517.06,  p lus penal ty  and

in te res t .

3. Applicant computed gross sales on the basis of total bank

deposi ts .  S ince at  the t ime of  the audi t ,appl icant  could not  prove

that  the receipts  f rom a $L,225.00 contract  were inc luded in  to ta l

bank deposits, the Sales Tax Bureau concl-uded that applicant fai led

to record a l l -  h is  sa l -es.  Therefore,  i t  increased h is  sa les per

books ( to ta l  bank deposi ts)  by 25 percent .  The Bureau a lso analyzed

appl icantrs  sa les invoices for  the f i rs t  ha l f  o f  1975 and concluded

that  74.2364 percent  o f  appl icant ts  sa les were capi ta l  improvements

and that  the remain ing sa les were taxable t ransact ions.
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4. Applicant presented a bank statement as evidence that

the receipts  f rom the aforesaid contract  for  9L,225.00 were,  in

fact ,  deposi ted and that  h is  sa les per  books ( to ta l  bank deposi ts)

were not understated. H€ presented no documentary evidence to dis-

prove the resul t  o f  the Sales Tax Bureau's  analys is  of  taxable and

exempt sa1es.

CONCLUSIONS CF I,AW

A. That the applicant presented substantial documentary

evidence to show that the gross sales as reported on his books and

records were correct and that the Sales Tax Bureaurs 25 percent

increase of gross sales was not warr?.nted.

B.  That  the Sales Tax Bureauts analys is  of  taxable sa les was

suppcrted by substantial documentation and, therefore, the resultant

f ind ings wi th  respect  to  th is  anal .ys is  are correct .

C. That the application of Wil- l iam J. Bloomer is granted to

the extent of reducing the gross sales to confonn with the gross

sales as repor ted on the appl icant ts  books and records;  that  the

Sa1es Tax Bureau is hereby directed to accordingly modify the

Notice of Determination and Demand for palzment of Sales and Use Taxes
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Due,  issued November 6,  L97S;  and that ,

the appl icat ion is  in  a l l  o ther  respects

DATED: Albany, New York

September 2p, 1977

except as so granted,

denied.

STATE TAX COMMISSION

COMMISSIONER


