
STATE. OF NRW. YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet , i t ion

o f

BENNETT BROTHERS, INC.

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revls ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under  Ar t i c le (s )  28  e  29

of February

AFFIDAVIT OF I.,IAILING

of  the
Tax Law for the Xe€d*fud1gf Period (s)

lune f . 1q67 - I/ay ?1- I97O

State of New York
County of Albany

Bruce Batchelor ,  being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 28i.,]n day of February , L977 , the served the within

Notice of Determination by (certified) mail upon Lawrence W. Pollack,

Esq.. (representat ive of)  the pet i t ioner ln the withln proceeding,

by enctosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Lawrence W. Pol lack, Esq..
Migdel, Tenney, Glass & pollack, Esqs.
598 Madison Avenue
New York, New York LOO22

and by deposi. t ing same enclosed in a postpald properly addressed wrapper ln a

(post c ' f l ' ice or off ic i .al  depository) under the exclusive care and cust,ody of

the United States Postal  Service within the State of New York.

Thar:  Ceponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn

28th

before me thisEo

d a y

rA-3 (2/76)

,  T977.



STATE OF NEW. YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BENNETT BRoTHERS, rNC.
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat , ion or  a Refund
of Sales and Use
Taxes under  Ar t i c le  (s )  28  & 29

enc los ing

f o l l o w s :

AFFIDAVIT OF MAILING

of  the
Tax Law for the eao(ofxor Period (s)
Jnne 1, L967 - \ltay 3L, L97o

Sta te  o f  New York
Councy of Albany

Bruce Batchelor , being duly sworn, deposes and says Ehat

:she is an empLoyee of the Department of TaxaEion and Finance, over 18 years of

age, and that orr  the l$16day of February , L9'/7 , €tre served the wlthin

Notice of Deterninati-on by (certified) mail upon Bennett Brothers,

Inc. @ the petit ioner ln the within proceeding,

a true copy thereof in a securely sealed postpaid wrapper addressed

Bemett Brothers, Inc.
435 Hudson Streer
New York, New York 1001/i.

by

a s

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Thai: deponent further says that the said addressee is the fumlggffiiffq

rce6bcd pet i t icner herein and that the address set forth on said wrapper is the

last known address of the (M1[s;)  pet i t loner.

Sworn to before me th is

28th day of February , L9TZ.

r A - 3  ( 2 / i 6 )
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STATT OF .NFW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU

^.;.'sl":l*\'i,,,
f*llrlg e8' l$fl

STATE TAX COMMISSION A O O R E S S  Y O U R  R E P L Y  T O

TELEPH.NE: ,r.'.i&lE!

r
8mrtt Srothrtrrr Ins.
43t Xurllm Strlcf
lfa Ior*r flr lort lffiL{

CISlfltrS&*r

PLease take notice of the D$f3m|lil*tl0$
of the State Tax Cornnission enclosed herewith,

Please take further notice that pursuant to
Section(s) ff!0 & m{i, of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be comrnenced within 4 mthr
from the date of this not ice.

Inquiries concerning the comPutation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter reLat ive
hereto rnay be addressed to the undersigned. They
will be referred to the

Enc.

c c :  P e t i t i o n e r r s Representat ive:

Taxing Bureauts Representat ive:

rfit

rA -1  .  12  (L l7  6 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

BENNETT BROTHERS, INC.

for Revision of a Determination or for
of  Sales and Use Taxes under  Ar t ic les
29 of the Tax Law for the Periods June
through May 31,  1970.

Refund
28 and

l ,  L967

Pet i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  l oca ted  a t  435  Hudson

Srreet ,  New York,  New York f0014,  f i led a pet i t ion for  rev is ion

of  a  determinat ion or  for  re fund of  sa les and use taxes under

Articles 28 and 29 of the Tax Law for the periods June 1, L967

th rough  May  31 ,  L970 .  (F i l e  No .  0L026) .

A formal  hear ing was held before Nigel  G.  Wr ight ,  Hear ing

Off icer ,  &t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York  on  June  L7 ,  L976  a t  9 :20  A .M.

The  pe t i t i one r  appeared  by  M igde l ,  Tenney ,  G lass  &  Po l l ack ,  Esqs . ,

(Lawrence W. Pol lack,  Esg.  ,  o f  counsel )  .  The Sales Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (M ichae l  We ins te in ,  Esq .  o f  counse l )

ISSUE

DETERMINATION

, a New York

respec t  t o

York by nail  to

the State of  New

Wlrether  the pet i t ioner ,  Bennet t  Brothers,  Inc.

corporat ion,  is  l iab le for  sa les or  use taxes wi th

cata logs d is t r ibuted f rom outs ide the State of  New

i ts  customers or  potent ia l  customers located wi th in

York.



r
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FINDINGS OF FACT

l .  On September 30,  L97L,  the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and

Use  Taxes  Due  aga ins t  pe t i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  f o r

the tax periods June 1, L967 through May 31, L970. The tax due

amoun ted  t o  $23 ,170 .53 ,  p l us  pena l t y  and  i n te res t  o f  $8 ,082 .17 ,

f o r  a  t o ta l  a l l eged l y  due  o f  $31 ,252 .70 .

2 .  Pe t i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  i s  a  co rpo ra t i on

organLzed under the laws of the State of New York, and is en-

gaged in the sale of general merchandise in New York and through-

out  the Uni ted States,  through mai l  order  cata logs or  "b lue

books"  (hard cover  bound cata logs) .  I t  mainta ins a mai l  order

d is t r ibut ion center ,  showroom and of f ices at  435 Hudson Street ,

New York City, and a mail order showroom at 485 Fifth Avenue,

New York City. Orders for merchandise were accepted at the New

York showrooms.  Bennet t  Brothers,  Inc.  is  a  corporat ion organLzed

under the laws of the State of I l l inois and is engaged in the

sale of  genera l  merchandise in  I l l ino is  and throughout  the U.S. ,

through mail order catalogs. It  maintains a mail order warehouse

and showroom at  30 E.  Adams Street ,  Chicago,  I l l ino is .  The New

York  and  l l l i no i s . co rpo ra t i ons  a re  separa te  en t i t i es  w i th  d i f f e r -

ent  o f f icers,  but  wi th  the same shareholders.
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3 .  The  pe t i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  pu rchases  the

paper for the production of the catalogs, who ship the same to

Rank McNal ly  in  Ind iana.  The la t ter  then co l la tes,  b inds and

completes the pr in ted mater ia l  and sh ips the books or  cata logs

via various truck l ines to 26 post off ices located throughout

the country. The corporations furnish Rand McNally with mail ing

labels .  The paper  mi l ls  who supply  Lhe paper  for  the cata logs

and the printers of Ehe catalogs are both located outside the

State.  The cata logs were mai led f rom post  o f f ices located in

A labama,  Ca l i f o rn ia ,  Co lo rado ,  I l l i no i s ,  F lo r i da ,  I nd iana ,  I owa ,

Maine,  Minnesota,  Missour i ,  Nor th Caro l ina,  Georg ia,  New Jersey,

Oregon,  Pennsylvania,  Tennessee,  Texas,  V i rg in ia ,  West  Vi rg in ia ,

Washington,  New York,  New York,  Brooklyn,  New York and Syracuse,

New York .  Pe t i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  o f  New York  sha res

the cost  o f  the books or  cata logs wi th  Bennet t  Brothers,  Inc.  o f

Chicago equal ly .

4 .  The mai l  order  cata log or  "Bennet t  B lue Book"  ind icates

that potential customers may send in orders to the most convenient

locat ion,  e i ther  New York,  New York or  Chicago,  I l l ino is .

5.  The d is t r ibut ion of  the cata logs is  made to industr ia l  com-

panies for employee incentive programs, prizes and awards, and for

the genera l  benef i t  o f  the i r  employees.  Dealers used the cata logs

to supplement their own inventories. No charge is made by the

pet i t ioner  for  the cata logs.
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6. The' catalogs involved in the instant case were mailed

by Rand McNal ly  f rom out-of -s tate,  d i rect ly  to  prospect ive

cusLomers located in the State of New York, without charge

therefor .

7 .  The pet i t ioner  remi ts  New York sa les tax on merchandise

sold in New York State.

8.  The cata logs d is t r ibuted in  New York wece used for  the

purpose of  generat ing sa les by the peLi t ioner  wi th in  the State

of  New York.

g .  Pe t i t i one r ' s  reco rds  d i sc losed  the  p rec i se  number  o f

cata logs mai led in to New York and the prec ise number of  cata logs

used by New York purchasers to purchase merchandise.

10.  The Sales Tax Bureau computed a use tax based upon the

propor t ion of  New York sa les to  Uni ted States sa les.

l l .  St ipu lat ion / l  4  prov ides that  the Tax Commiss ion does not

impose a comPensat ing use Lax on cata logs d is t r ibuted by a news-

paper as a supplement thereof. No evidence was submitted to in-

dicate that such catalogs are not printed by the newspaper as a

par t  or  supplement  thereof ,  or  that  the sa id cata logs are pr in ted

or  d is t r ibuted by Lhe merchandiser  of  the products  descr ibed in

the  ca ta logs .

CONCLUSIONS OF LAW

A. That  the cata logs were not  purchased,  Processed or

assemb led  by  the  pe t i t i one r ,  Benneg t  B ro the rs ,  I nc . ,  f o r  resa le
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within the State of New York and that, therefore, the catalogs

in quest ion were not  and could not  be subject  to  sa les tax

trnder Art icle 28 of the Tax Law.

B .  Tha t  t he  pe t i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  exe rc i sed

the right or power over the catalogs in directing the distr ibutor

to mail them to certain designated f irms and individuals for the

purpose of  generat ing sa les of  merchandise or  orders for  mer-

chandise wi th in  the State of  New York.

C.  ThaL there was a taxable use of  the cata logs by the

pe t i t i one r ,  Benne t t  B roLhers ,  I nc . ,  w i th in  the  S ta te  o f  New

York,  wi th in  the purv iew and meaning of  sect ions l1 l0  and 1101(7)

of the Tax Law.

D.  That  the Sales Tax Bureau's  bas is  for  comput ing the use

tax is erroneous; that the use Lax should be computed on the

actual  cost  o f  the cata logs,  exc lus ive of  mai l ing costs ;  that  the

Sales Tax Bureau shal l  recompute the use tax based on the records

o f  t he  pe t i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  w i th  respec t  t o  t he

number of  cata logs mai led or  d is t r ibuted in to the State of  New

York during the audit periods herein.

E .  Tha t  t he  pe t i t i one r ,  Benne t t  B ro the rs ,  I nc . ,  ac ted  i n

good fa i th  and that ,  therefore,  the penal ty  and addi t ional  in terest

imposed be and the same is  hereby cancel led.



F.  That  the pet i t ion

to the extent indicated in

o the r  respec ts  den ied .

DATED: Albany, New York

February 28, 1977

-6

of Bennett  Brothers,

Conclusions D and E

Inc.  is  granted

and is in all

\ ^
\o^rL. t,,tt l)t -*'--'

JZ*d4Z-

STATE TAX COMMISSION
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St'ATE OF NET.T YORK
STATE TAx COM},IiSSION

In  the l la t ter  of  the Pet i t ion

o f

BENMTT BROTHERS, INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the Yxmr6ci)O{: Perlod (s)
6lL I67 -  5 l3Lt70

AFFIDAVIT OF MAILING

by

a s

State of New York
Count,y of Albany

Bruce Batchelor , being duly sworn, depoees and says that

ahe is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 18th day of March ,  L977, $e serrred the within

Notice of Determination by 6e*fkt6t*0 mail upon Bennett Brothers , Inc.

(f<mf***XqgF*X*xg€) the petitioner ln the withln proceeding'

encloslng a true copy thereof in a securely sealed postpaid rtrapper addressed

fo l lows:  Bennet t  Brothers,  Inc.
485 Fifth Avenue
New York, NY

and by deposlt lng same enclosed in a postpaid properly addresged wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PostaL Service within the Stete of New York.

Thai: deponent further says that the sald addressee ls the (UegqOeGt*tiUe

*fxEtte) petitloner herein and that the address set forth on sald ltrapper ls the

last knovm address of the (UepxgReohtjrvg.Xfxttle) petltioner.

Sworn to before me this

18th day _of March

rA-3 (2176)


