
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRANK BOURKE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f  Sa les  and  Use
Taxes under Ar t ic le  (s)  28 & 29 of  the
Tax Law for the>fisx&ix*r Period(g)

AFFIDAVIT OF MAILING

September 4,  L973.

Sta te  o f  New York
County of Albany

Marsina Oonnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance' over 18 years of

age, and that on the 22nd day of August ,  L97 7 ,  she served the within

Notice of Determination by 8ffiS6tgf5q mail upon Frank Bourke

(:<egcexn6aUxe()31f) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Mr. Frank Bourke
1006 N.  Ma in  St ree t

Elmira, New York l49OL

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(posr  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  Ehe exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Thar deponent further says that the said addressee is the {oqroeet*xklsae

qfuC*ee) pet i t ioner herein and that the address set forth on said r^Trapper is the

lasr known address of the (tqEEE€rDg{lt1i}GKbE>atDb) petitioner.

Sworn

2 2 n d

t o

d a y

before me th is

rA-  3 (2 /7  6)

August ,  t 977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRANK BOURKE

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
o f  S a l e s  a n d  U s e

Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law f or the e5f<{et:<otr Period (o$

September  4 .  1973.

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 22nd" day of August ,  L977, she served the within

Notice of Determination by SEX1q1O1UAD mail upon Kurt A. Franzenburg

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Kur t  A .  Franzenburg ,  Esq.

Box L72
Owego, New York J-3827

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l^TrapPer is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

22nd,

t o

d a y

be fo re  me  th i s

of August
- 

2 4 - - --,.(,a,.-4 --<-

rA- 3 (2 /7 6)

,  1977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

August 23, lf?t

t{F. s?ail03 sourhr
3O0O fl, t{fii,s Str€at
Elnlrc, Sr rch l4mtr

Ilccf $$f. Eflrfhos

Please take notice of the nntERilfHtlffg8f
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion(5) 1f,39 A 1343 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supr-eme
Court of the State of New York, Albany County, within 4 Flrtnl

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Depadment of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

::iqporvlclag tretr
[b,s8lnq Offlcc

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2  (6 /77)



STATE OF NE!.I YORK

STATE TN( COMMISSION

In the Matter of the Application

o f

FRANK BOURKE

for Revision of a Determination or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for  the Per iod September 4,  L973.

Whether the purchase of a mobile home from a

owrrer was subject to sales tax, where the home was

instal led in a mobile home park on a lot rented on

to-month basis .

Appl icant ,  Frank Bourke,  1006 N.  Main StreeL,  E lmira,

New York 14901,  f i led an appl icat ion for  re fund of  sa l -es

and use taxes under Art icles 28 and 29 of the Tax Law for

the period September 4, L973. The application was denied.

Applieant, in wricing, waived a formal hearing. The

case was submitted to the State Tax ConTnission for a decision

based upon the information contained in the file.

ISSI]E

DETERMINATION

private

permanently

a month-



2-

FINDINGS OF FACT

1. The applicant, Frank Bourke, t imely f i led an applica-

t ion for refr.md of New York State and local sales and use taxes

paid in  the amount  of  $390.00,  for  the per iod September 4,  L973'

2. A determination denying the refund of sales and use

taxes lras issued by the Sales Tax Bureau on December 28, 1973.

3.  Appl icant ,  Frank Bourke,  appl ied for  rev is ion of  the

determination denying the sales and use tax refund.

4.  On September 4,  L973,  the appl icant  purchased a mobi le

home from a private ot 'rner. The home was located in a trai ler

park or mobile home park, and the lot upon which it  was situated

was rented. from the proprietor of the park on a month-to-month

bas i s .

5. At the t ime of purctrase, the mobile home was not on

wheels, but had been attached to a foundation which was perrnanent

in  na tu re .  I t  had  been  connec ted  to  a l l  u t i l i t i es ,  i . € . ,  f ue l ,

e lecf r ic i ty ,  te lephone,  water  and sewers.  The rented lo t  i tse l f

had been improved by sidewalks, a patio and fencing'

6. Applicant did not remove the home from its foundation

after the purchase. IIe continued to rent the lot in the mobile

home park on a month-to-month basis.



3

CONCLUSIONS OF LAW

A. That a mobile home, purchased from a privaEe owner,

which, at the t ime of purchase, was permanently instal led

in a mobile home park on a lot rented on a month-to-month

basis ,  const i tu tes tangib le personal  proper ty  reeeipts  f rom

the sale of which are subjeet to tax r^i i thin the meaning and

intent  o f  sect ion 1105(a)  of  the Tax Law.

B. That the determination is sustained and the application

is denied.

DATED: Albany, New York
Augus t  22 ,  L977

COMMISSION


