
STATE OF NEIII YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

EVANS PLIIMBING AND HEATING, fNC.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sal-es and Use
Taxes  unde r  A r r i c l e ( s )  28  e  29  o f  t he
Tax Law for the Veao(slcex Period (p)

I,4.arch 1. 1a7? throueh. Tebruarv 2o. 1o?6

S ta te  o f  New York
County of A1bany

AFFIDAVIT OF MAILING

John Huhn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13f i i  day of December ,  L9 ??, >Fhe served the within

Notice of Determination by @6€,*€ted) mail upon Evans Plumbing & Heating, Inc.

kffif*€ffi9e6*Eg€€) the petitioner in the within proceeding,

by enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed

as follows: Evans Plumbing arrd Heating, Inc.
421 Roosevelt Ave.
Endicott, New Yrrk 13760

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e @ t r G f f i

xFcxhlg) pet i t ioner herein and t l lat  the address set forth on said wrapper is the

last knor^rn address of the (:oeTqfttsffigept&oxltFcqre) pet,itioner.

Sworn to before me this

13th daY of December

I
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Drordlr. 19, 1ff7

fYenr Pluding and Sottlag, Ino.
*21 f,ooervrlt Avr.
$ndloott, ilm Xort 1Wfr

Grnthnenr

Please take notice of the Drtorg|aet1on
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 1U8 f 1A{, of the Tax Law, any
proceeding in court  to review an-adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Larvs and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rcgtlu
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc:f f i . t l tp

Taxing Bureau's Representative

rloarlfi
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STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the ApplicaLion

o f

EVANS PLUMBING AND HEATING, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1, L973 through
February 29,  L976.

DETERMINATION

Applicant, Evans Plumbing and Heating, Inc., 421 Roosevelt

Avenue, Srdicott, New York 13760, f i led, an application for revision

of a determination or for refund of sales and use taxes under Art i-

cles 28 and 29 of the Tax Law for the period March l, L973 through

February 29,  L976 (F i le  No.  L54L7) .

A small claims hearing was held before Joseph Chyrywaty, Hear-

ing Off icer, at the off ices of the State Tax Commission, Building

+9, State Campus, A1bany, New York, on February 3, 1977 at 9:00 A.M.

Applicant appeared by Karl E. Spencer, vice-president of said appli-

cant and Mr. E.D. Talmadge, a corporate employee. ILre Sales Tax

Bureau appeared by Peter Crotty, Esq. (Francis Cosgrove, Esg. of

counsel )  .

ISSUE

Whether an audit of

Sales Tax Bureau properly

the appl icant 's

reflected the

books and records by the

addit ional tax due.
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FTIilDTNGS OF FACT

1.  On June L4,  L976,  the Sales Tax Bureau issued a Not ice of

Determination and Demand for Payment of Sa1es and Use Taxes Due

against  the appl icant .  The Not ice was issued in  accordance wi th  an

audi t  o f  the appl icant 's  books and reeords.

2. On audit,  the Sales Tax Bureau determined that the appl- icant

fa i led to  pay sa les and/or  use taxes in  the sum of  $4,853.07 on the

purchase of materials used in the performanee of capital improvements

to rea l  proper ty .  A l though the addi t ional  tax due resul ted f rom the

appl - icant fs  fa i lure to  pay tax on mater ia ls  used in  capi ta l

improvements,  sa id addi t ional  tax was der ived f rom two areas of  the

app l i can t ' s  bus iness :

a )  add i t i ona l  t axes  i n  t he  sum o f  $ l - , 862 .00  was  due

on material used in capital- improvement work for the

Raymond Corporation which furnished applicant with a

copy of  i ts  Di rect  Payment  Permi t .

b)  the remain ing addi t ional  tax due of  $2,99L.O7

resulted from a "margin of error" test whereby the

Sales Tax Bureau rev iewed the sa l -es invoices for

June,  Ju ly  and August  o f  1975,  and determined that

severa l  o f  the sa l -es on which the appl icant  b i l led

i ts  eustomers '  sa les tax were capi ta l  improvements.
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Therefore,  in  addi t ion to  the tax charged to the

customer and paid to the Sales Tax Bureau, a tax

should have been paid by the applicant on the

pufchase of  the mater ia ls  used in  these jobs.

3. Applicant is a plumbing and heating contractor located

in Endicot t ,  New York.  Dur ing the audi t  per iod,  the appl icant  was

hired by the Ralzmond Corporation, a manufacturer, to furnish and

insta l l  a  var ie ty  of  heat ing and p lumbing systems.  The insta l - l -a t ions

constituted capital improvements to real property. The Raymond

Corporation furnished the applicant with a Direct Payment permit

and stated that  i t  ( the Raymond corporat ion)  se l f -assessed the

sal-es tax and paid the tax to the State of New York.

4.  In  addi t ion to  the work done for  the Raymond Corporat ion,

the applicant performed other repairs and capital improvements.

It  used its experience as wel-l- as information supptied by the Sal-es

Tax Inrreau in determining whether sales tax should be charged to i ts

customer. On some of the sales bi l- l- ings that appl- icant deemed to be

capi ta l  improvements,  the appl icant  separate ly  l is ted sa les tax on

the mater ia l  por t ion of  the b i l - I ing.
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Example:  Appl icant ,  Invoice No.  6694,  dated June 24,  L975'

Material at cost
Labor cost

15% overhead

15% prof i t

7% |uax on materials

TotaI

$  785 .36
978 .55

TF3.9 ' I
264 .59

2 ,O28 .5O
304 .2A

2
54 .94

$2  , 387  . 76

Applicant contended that the tax on materials in these bi l l-

ings was a recovery of i ts sales tax obligation. Ttre Sales Tax

Bureau claimed that this was an erroneous collection of sales tax.

CONCLUSIONS OF I,AW

A. Ttrat the purchase of materials by the applicant for use in

cap i t a l imp rovemen ts to rea lp rope r t y f o r t heRa l rmondCorpo ra t i on

constituted ret,ai l  sales within the meaning and intent of section

l19l(b) (4) of the Tax Law, and as such, are subject to the imposit ion

of the sales tax according to section 1105 (a) of the Tax Law. There-

fore, the applicant is l iable for addit ional tax due in the sum of

g1,862.00 for that port ion of the audit.  Etre Instructions Concerning

the Use of  a  Di rect  Payment  Permi t  (ST-123.1) ,  re la t ing to  contractors

states : ".  .  .  a contractor or sr.rbcontractor performing capital improve-

men two rkmayno taccep taD i rec tPa l rmen tPe rm i t f r omh iscus tomer . ' '
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B. That the applicant properly charged sales tax on jobs it

deemed to be of  a  repai r  nature.  The separate l is t ing of  sa les

tax on only  the mater ia l  por t ion of  the b i l l ing is  not  ev idence

that  the appl icant  er ronously  charged sa les tax on capi ta l  improve-

men ts ,  bu t  such  l i s t i ng  o f  t ax  i s  ra the r  an  i nc lus ion  o f  t he  app l i can t ' s

sa les  tax  ob l i ga t i on .  The re fo re ,  t he  tax  due  i n  the  sum o f  $2 ,99L -O '7 ,

resu l t i ng  f rom a  "marq in  o f  e r ro r "  t es t  o f  t he  app l i can t r s  Sa les ,

i s  cance l l ed .

C.  That  the appl icat ion of  Evans Plumbing and Heat ing,  Inc. ,

is  granted to  the extent  o f  reducing the addi t ional  tax due f rom

$4 ,853 .O7  to  $ l - , 862 .OO,  toge the r  w i th  such  i n te res t  as  may  be  J -awfu l l y

owing; that the Sal-es Tax Bureau is hereby directed to accordingly

modi fy  the Not ice of  Determinat ion and Demand for  Payment  of  Sales

and Use Taxes Due issued June L4,  L976;  and,  that ,  except  as so

grarr ted,  the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: A1-ban!, New York

December 13, L977

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


