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STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Appf ica t ion

U I

JOSEPH GAMBINO d/b/a FATRWAY DODGE

for  a Revis ion of  a  Determinat ion or
for  Refund of  Sa1es and Use.  Taxes
trnder  Ar t ic les 28 and 29 of  the Tax
Law for  the Per iod 5/3I /67 2/29/68.

DETERMINAT

Appt icant ,  Joseph Gambino,  d /b/a Fai rway Doclge,  appl ied for

a rev i -s ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod 5/3I /67 xo

2 /2s /68 .

A formal  hear ing was held at  the of f ices of  the State Tax

commiss ion ,  Bu f fa l -o ,  New yo rk ,  o r r  May  21 ,  L973 ,  be fo re  L .  Rober t

Leisner ,  Hear ing of f icer .  The taxpayer  was represented by

Sheidon M.  Markel ,  Esq. ,  and the Sa. l_es Tax Bureau was represented

'  by  sau l  Hecke lman ,  Esq " ,  ( so romon  s i es ,  Esq - ,  o f  counse l ) .

ISSUE

t r r l e re  sa les  tax  assessmen ts  pu rsuan t  t o  sec t i on  l ra l  ( c )  o f

the Tax Law against  the taxpayer  as a butk  purchascr  of  assets

of  another  unnamed taxpayer  va l iC?
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FINDINGS OF FACT

1.  The  taxpave r ,  Rober t  DeGraw o r  one  o f  h i s  bus inesses ,

fa i led to  f i le  New York State sa les and use tax returns for  the

per iod  s /3L /67  to  2 /29 /68 .

2.  A Not ice of  Determinat ion of  sa les and use taxes (and.

pena l t i es )  f o r  t he  pe r iod  5 /3L /67  to  2 /29 /68  was  i ssued  on

Septenrlcer 76, 1969, against Joseph cambino , d,h/a Fairway Dodge

unde r  No t i ce  No .  90 ,2O2 ,679A .

3.  The taxpayer ,  Joseph Gambino,  dn of f icer  o f  Fai rway

Dodge  Sa les ,  I nc . ,  wh ich  had  pu rchased  a  sma l l  quan t i t y  o f

auto par ts  f rom Rober t  Decraw,  appl ied for  a  rev is ion of  the

de te rm ina t i on  o f  t he  de f i c i enc ies  i n  sa les  tax .

4.  A t  the  hear ing ,  the  taxpayer ,  Joseph Gambino,  asser ted

tha t  no  bu lk  sa le  took  p lace ,  tha t  the  no t ice  o f  tax  was improper

in  i t s  des ignat ion  o f  the  taxpayer ,  tha t  the  no t ice  fa i led  to

descr ibe  the  bu lk  sa le  se l le r  o r  the  pr io r  o r ig ina l  taxpayer

or  h is  l iab i l i t y  and tha t  the  tax  was pa id  by  a  l ien  f i led

aga ins t  the  pr io r  taxpayer -se l le r  in  bu lk .

5.  At  the hear ing,  the taxpayer  presented proof  that  he

had never  been in  bus iness dur ing the tax per iod in  quest ion

and that  the not ice of  sa les tax fa i led to  descr ibe who the

al leged t 'u lk  sa le se l ler - taxpayer  was.  The taxpayer  asser ted

tha t  t he  no t i ce  was  vo id .
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6.  The taxpayer  submit ted ev idence that  Fai rway Dodge Sales,

Inc .  was  the  bu l k -sa le  pu rchase r  and  asse r ted  add i - t i ona l I y  t ha t

an incorrect  purchaser  was named and that  the taxpayer  was not

l i ab le  fo r  t ha t  f u r the r  reason .

7 . f-he Bureau presented evidence

sa les  tax  t i ab i l i t y  was  tha t  o f  e i t he r

Dodge Ci ty  or  Bob DeGraw, Ine.

B.  Tt re taxpayer  fur ther  asser ted

tha t  t he  a l l eged  l i ab i l i t y  was  unpa id -

tending to show that the

Robert DeGraw or Hamburg

tha t  there  was no  ev idence

CONCLUSIONS OF LAW

A.  We be l ieve  tha t  to  be  va l id ,  a  Not ice  and Demand fo r  sa les

t a x ,  a s s e r t i n g  l i a b i l i t y  a g r a i n s t  a  b u l k - s a 1 e s  p u r e h a s e r ,  m u s t ,  a m o n g f

o t h e r  t h i n g s ,  s t a t e  t h e  s a l e s  t a x  l i a b i l i t y  o f  t h e  b u l k - s a l e s  s e l l e r

who must  be  named and the  per iod  invo lved,  and fu r ther  a t  the  hear ing i ,

the  ev idence o f  account  must  show tha t  there  is  an  unpa id  sa les  tax

l i a b i l i t y  o f  t h e  b u l k - s a l e  s e 1 l e r .

B .  T i re  Not ice  and Demand fo r  sa les  tax  fa i led  to  ind ica te  bhe

s a l e s  t a x  l i a b i l i t y  o r  i d e n t i t y  o f  t h e  b u l k  s a l e s  a n d  t h e  b u l k  s e l l e r .

TTre  no t iee  was de fec t ive .  Joseph Gambino,  the  app l ican t  here in ,  was

n o t  a  b u l k - s a I e  p u r c h a s e r .

c .  ' , h e  a s s e s s m e n t  a q a i n s t  t h e  a p p l i c a n t  i s  c a n c e l l e d . .

DATED:  A lbany ,  New York

J ; ,  n u a r y  1 3 ,  L 9 7 7

COMMISSIONER
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