
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
FLAME IOIINGE, INC. and RUSSELL P. CESTARE|,

SR., Individual ly and as an Off icer
For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sal-es and Use :
Taxes  under  Ar t i c le  (s )  ZB A Z9 o f  the
Tax Larnr for the regqE(66cF5)t peiiod (s) June :
1 ,  1 )11  th rough August  31 ,  1975.

Not ice of  Determinat ion

AFFIDAVIT OF IVIAILING

Flame Lounge, Inc. and
by fooomcieiod) mail upon Russell P. Cestare, Sr.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

rohe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 11 day of  October ,  L977 ,  xhe served the wi th in

(oeqc€€€o6€ei6eoo&) the petitioner in the within proceeding,

by enclosing a t . rue copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Flame Lounge, Inc. and Russel l  P. Cestare, Sr.
fndividually and as an Officer
162 Noel1 Street
Levit town, New York 11756

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusLody o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponenL further says that the said addressee is the fue€o€€€oda&irc

11&rEfu:)  pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the e?epfdEBEfiffiffi{fe}€gc:effb) petitioner.

Srnrorn

1 1

be fo re  me  th i s

o f  Oc tobe r

to

d a y

rA -3  (2 /76 )

, L9 77.



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
FLAME LOUNGE, INC. and RUSSELT P. CESTARE,

SR.,  Indiv idual ly  and as an Of f icer
Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes  unde r  A r t i c l e  ( s )  28  &  29  o f  t he
Tax Law for the Xxm(x!:or Period ($ June

1. lWl tnrouE-n AaEust zl, 1W\

S ta te  o f  New York
County of Albany

AFFIDAVIT OF },IAILING

John Huhn ,  being duly sworn, deposes and says that

lshe is an employee of the Department,  of  Taxat ion and Finance, over 18 years of

age, and that on the 11 day of October ,  LgZT ,  5he served the within

Noti-ce of Determination by (g****f***)1mai1 upon Russell P. Cestare, Jr.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Russe l l  P .  Ces tare ,  J r .
16e Noe l l  S t ree t
Levittown. New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent,  further says that the said addressee is the (representat ive

of rhe) pet i t , ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

1 1

be fo re  me  th i s

of  October

to

d a y

f-

rA -3  (2 /76 )

, . L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
FLAME I,OUNGE, INC. and RUSSELL P. CESTARE,
SR., Individually and as an Offj-cer
Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes  unde r  A r t i c l e  ( s )  28  &  29

AFFIDAVIT OF I',IAILING

of  the
Tax Law for the ltcxrds))gr Period (*) June
1.  1a71 th roueh Aueust  31 .  1975.

StaCe o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

I Ihe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  11  day  o f  Oc tobe r  ,  L977 ,  t she  se rved  the  w i th in

Notice of Determinat ion by (turtilffiql) mail upon Monroe Fink' Esq.

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

f  o l lows:  Monroe Fink ' ,  Esq.
147 Glen Street
Glen Cove, New York 11542

and by  depos i t ing  same enc losed in  a  pos tpa id i  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t . i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

b y

A S

Sworn

t l

before  me th is

of october

t o

d a y

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R , ,  P R E S t O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Ootob* 7'l t 1Yn

Alsno lcugr, Iao" snd nnsotl.l P. 6otarrn 8rr
Iadfvf&uffu and as an Offfo*
t6A ilorilt Strmt
lrslttmr tr tcr{r 'l'l79s

Gmtlmml

please take notice of the D$rrnil,uatlon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s)11$ I  1e$5 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within d uoatnb
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

/
.loort'n glfiyruty
hurtag &enl,nrr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-L . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COIIMTSSTON

I n  t he  Ma t te r  o f  t he  App t i ca t i on  :

o f :

FLAME LOUNGE, TNc. and :
RUSSELL P.  CESTARE, SR.,  Ind iv idual ly

and as an Off icer : DETERMINATION

for  Revis ion of  a  Determinat ion or  for  z
Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for  :
the Per iod June l - ,  L97L through August  31,
l _97  5 .  .

Appl icants ,  F lame Lounge,  fnc.  and RusseI I  p .  Cestare ,  S l . . ,

ind iv idual - ly  and as an of f icer ,  ] -62 Noer l -  s t reet ,  Lev i t town,  New

York 1"L756,  f i led an appl icat ion for  rev is ion of  a  determinat ion

or  for  re fund of  sa l -es and use taxes under  Ar t ic les 28 and 29 of

the Tax Law for  the per iod June l ,  lgTL through August  31,  L97S

(F i l e  No .  10131  ) .

A smal1 cl-aims hearing was held before Joseph chyrywaty,

Hear ing of f icer ,  a t  the of f ices of  the s tate Tax commiss ion,  Bui ld ing

#9,  State Campus,  Albany,  New york,  on March 1,  1977 at  2 :00 p.M.

Appl - icants  appeared by Russel l -  p .  cestare,  sr . ,  pres ident  o f

appl icant ,  by Russel l  p .  Cestare,  ,Jr .  and Monroe Fink,  Esg,  The

Sales Tax Bureau appeared by Peter  Crot ty ,  Ese.  (A l f red Rubinste in,

Esq . ,  o f  counse l )  .
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ISSUE

Whether the margin of error computed

and applied to the applicant Flame Lounge,

sales was correct .

by the Sal-es Tax Btr eau

Inc.  rs  repor ted taxable

FINDINGS OF FACT

1-  On May 2,  L975,  and January L6,  L976,  the Sales Tax Bureau

issued not ices of  determinat ion and demand for  payment  of  sa les

and use taxes due against  FLame Lounge,  Inc.  and Russel l  P.  Cestare,

Sr . ,  ind iv idual ly  and as an of f icer .  These not ices were issued for

the per iods June 1,  L97L through May 31,  1974 and Jr :ne 1,  L974

through August  31,  L975,  respect ive ly ,  and were issued in  accordance

with the f indings of an audit eonducted by the Sales Tax Bureau.

Tax in  the amount  of  $2,450.00 on a bulk  sa le,  which was inc luded

in the Notice of Determination and Demand for Parzment of Sales and

Use Taxes Due issued January L6, 1,976 has been coneeded as being

incorrect  by the Sales Tax Bureau and is ,  therefore,  no longer  at

i s sue .

2.  Appl icant  F l -ame Lounge,  Inc.  mainta ined two business

locat ions.  From one locat ion,  i t  operated a bar- Iounge fac i l i ty  and

from the other, i t  operated a package l- iquor and wine store.

3.  On audi t ,  the Sa1es Tax Bureau a l - located 6L.66% of  the

l iquor purchases of appl- icant Fl-ame Lounge, Inc. to the package store
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and a l l -ocated the remain ing purchases to  i ts  bar- lounge operat ion.

It was necessary to make this al location because purchases made by

appl icant  F lame Lounge,  Inc.  for  the package store were occasional ly

t ransferred to  the bar  and v ice-versa,  and no records were mainta ined

to ref lect  these t ransfers.  The l iguor  and beer  markup percentages

for the bar operation were computed by the Sales Tax Bureau with

considerat ion g iven to  the fo l lowing var iab les:

El .  The amount  of  beverage served per  dr ink (1 oz.  mixed

dr inks ,  I  I / 4  oz .  cock ta i l - s ) ,

b .  Pr ice per  dr ink (obta ined f rom a pr ice l - is t  g iven the

aud i t o r ) .

c ,  A l lowance for  sp i l lage and waste.

d ,  A l l oca t i on  fo r  h iqhba l l s  and  cock ta i l s  so ld .

The resul - t ing markup percentages were appl ied to  the respect ive

purchases to  arr ive at  audi ted taxabl -e sa les for  the bar ,  The

purchases at t r ibutable to  the l iquor  s tore were a l located to  l iquor

and wine us ing a 2 to  L rat io .  The respect ive markups were appl ied

to the a l - l -ocated purchases resul - t ing in  audi ted taxable sa les for

the t iquor  s tore.  The audi ted taxable sa les for  both operat ions

were compared to  repor ted taxable sa les resul t ing in  a margin of  er ror

of 54.49"/". The addit ional tax due result ing from the margin of

error  was $18,875.60 for  the per iod June 1- ,  I97L through August  31,  L975.



- 4

4.  Appl icants  contended that  many of  the I - iquor  purchases

for  the bar  were in  fact  t ransferred and so ld by the l iquor  s tore.

However, no records were maintained to record these transfers. They

also eontended that  numerous sa les were made to exempt  organizat ions;

that  the se l l ing pr ices used by the audi tor  were incorrect ;  and that

no eredi t  was g iven l :y  the sa les tax audi tor  to  appl icants  for  a

burglary. However, the applicants did not produee exemption

cer t i f icates to  substant ia te sa les to  exempt  organizat ions;  they

did not  mainta in cash regis ter  tapes;  they of fered no ev idence to

ind icate that  the pr ices were d i f ferent  f rom those pr ices used by

the sa l -es tax audi tor ;  and they d id not  substant ia te the l -oss of

I iguor  due to  a burg1ary.

5.  Appl - icant  F lame Lounge,  Ine, rs  mixed dr inks and cockta i ls

cons i s ted  o f  1  L /4  ozs .  and  2  ozs ,  respec t i ve l y  o f  l i quo r  pe r

dr ink.  The resul - tant  markup us ing these s ize serv ings was 301% for

m ixed  d r i nks  and  155 .5% fo r  cock ta i l s .

6 .  Appl - icant  F lame Lounge,  Inc. rs  overa l l  markup on beer

was L99%.

7.  E ighty  percent  o f  appl - icant  F lame Lounge,  fnc. 's  package

liguor store purchases were l iguor purchases, and the remaining

2O/"  were wine purchases.
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CONCLUSIONS OF I,AW

A. The margin of error percentage computed by the Sales

Tax Bureau is reduced from 54.49/" Lo 33.L%, in accordance with

the f ind ings,  The reduced margin of  er ror  is  to  be appl ied to

app!_icant Flame Lounge, Ine. I s reported taxable sales for the

per iod June l - ,  L97L through August  31,  L975.

B.  That  the appl icants  acted in  good fa i th ,  and,  therefore,

the penal-t ies and interest imposed in excess of the minimum

statutory rate of  in terest  are cancel led.

C.  That  the appl icat ion of  F lame Lounge,  Inc.  and Russel l  P.

Cestare,  Sr . ,  ind iv idual l -y  and as an of f icer ,  is  granted to  the

ex ten t  o f  reduc ing  the  add i t i ona l  sa les  tax  due  f rom $21- ,325 .60  to

$LL,422.80,  together  wi th  such min imum statutory  in terest  as may

be lawfu1ly owing; that the Sales Tax Bureau is hereby directed to

accord ingJ-y modi fy  the not ices of  determinat ion and demand for

payment  of  sa l -es and use taxes due issred May 2,  L975 and January L6,

L976;  and that  except  as so granted,  the appl icat ion is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York ATE COMMISSI-ON

COMMTSSIONER

October  11 . '  1977


