
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

J. GIBSON FRUTN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the e8li{<grxoo< Period (r)
December 1,  1974 through February 28,  L975.

Sta te  o f  New York
County of Albany

John Huhn ,  be ing  du ly  sworn ,  deposes  and says  tha t

xhe is  an employee of  the Department  of  Taxat ion and Finance'  over  18 years of

age,  and that  on the 29L1n day of  September ,  L977,  xhe served the wi th in

Notice of Determination by €exx!6{xd) mail upon J. Gibson Fruin

(xeqoexdrcsuilrer:(lf) the petitioner in the within proceeding'

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seaLed pos tpa id  wrapper  addressed

as fo l lows:  Mr .  J .  G ibson Fru in
22O 5th Avenue
New York, New York 10001

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  S la te  o f  New York .

Thar deponenr furrher says rhat the said addressee is the sraTsctensxaxro

gfuOhe) pet i t ioner herein and that fhe address ser forth on said wraPPer is the

last known address of the foep*C$O{Dgafiivs.Pfxltld petltioner.

Sworn

29Lh

before  me th is

AFFIDAVIT OF },IAILING

E O

d a

( 2 / 7 6 )

f September ,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

J.  GIBSON FRUIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the >wx(<s}<s Period (x)
December 1, 1974 throuqh Februarv 28, L975.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

the is  an employee of  the Department  of  Taxat ion and Financer over  18 years of

age, and that on the 29Lh day of September , L977 r f lhe served the within

Notice of Determination by (extl6d:ed) mail upon Harold Goerlich

AFFIDAVIT OF I"IAILING

by  enc los ing  a

a s  f o l l o w s :

Sworn

29E1:'

be fo re  me  th i s

of September , L9'77.

( rep resen ta t i ve  o f )  t he  pe t l t i one r  i n  t he  w i th in  p roceed ing ,

t rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Harold Goer l ich,  Esq.
3BO North Broadway
Jer icho,  New York 11753

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of

rhe  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta t , e  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  l ^ r rapPer  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  Pe t i t i one r .

t o

d a y

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Sfi&r$rr lt' 1,97?

llF, rI. Gtbpgt FrglB
3,10 $th Stnnuf
s|rf to*r ilrn sffit' lffimt

mr !f;tr. mutn

Please take notice of the nmn$$ntlfl
of the State Tax Commission enclosed herewith.

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to 'sect ion(s; l l l$ e l ld l3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in - the Supleme
Court of the State of New York, Albany County. within * mtbr

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

,Fmeh Cfry*1lnty
nsrfng |hc|lfsaf

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

9z

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the ivtratter of the Application

of

J. GTBSON FRUIN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period December 1, 197lr through
February 28, L975.

DETER]VIINATION

Applicant, J. Gibson Fruin, 22O 5th Avenue, New York, New York 10001, has

filed an application for revision of a determination or for refund of sales anC

use taxes und"er Articles 28 and 29 of the Tax Law for the period Decernber 1', I97/t

through February 28, 1975. (r i - re No. 10472).

A small claims hearing was held before Joseph Ch;rrywaty, Hearing Officer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on April 26, 1977 at 224.5 P.M.. , Applicant appeared with his representative,

Harold Goerlich, Esq. The Sales Tax Bureau appeafed by Peter Crotty, Esq.

(Abranam Schwartz, Esq. of counsel).

ISSUE

llllhether the applicant was a trperson required to collect taxtt as defined in

r  -  ^ -  /  -  \sect ion 1131(1) of the Tax Law.



-2-

FINDINGS OF FACT

1. On October 3, 1975, the Sales Tax Bureau issued a Notice of Determi-

natj-on and Demand for Payment of Sales and Use Taxes Due against the applieant

for the period December 1, I97/t through February 28, L975. The notice was iss

i-n accordance with sections 1131(1) and 1138(a) of the Tax Law, holding the ap-

plicant liable for sales taxes as an officer of Hydraulic Elevator and ]vlachine

/ \n Tn a
V V . l  I I I V .

2. The applicant was an officer, d.irector and 40% shareholder of Hydrauli

Elevator and ]uiachine Co., Inc. r:nti1 July l-.8,7974. On this date he sold his

entire interest in llydraulic and resigned as an officer and director of that

corporation.

3. The applicant was not affiliated with Hydraulic Elevator and Machine

Inc. dnring the period December 1, l97/+ ttrough February 28, L975.

CONCLUSIONS OF LAW

A. That dr:ring the period December L, 797/+ through February 28, L975' the

applicant was not a rrperson required to collect taxff as defined in section 1131

of the Tax Law.

B. That the appllcation of J. Gibson Fruin is granted and the Notice of

Determination and Demand for Payment of Sales and Use Taxes Due issued October

2. 1q75 i  s e.encel lecl  .) t  L / r /  L v

DATED: Albany, New York

September  29 ,  L977

^/Y\*\/

/
l

COMIVIISSTON

C
COMIUISSIONER
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STATE 0F NEI^I YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

.1. GIBSON FRUIN
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a DeterminaEion or a Refund
o f  S a 1 e s  a n d  U s e
T a x e s  u n d e r  A r t i c l e ( s )  2 8  C  2 9  o f  t h e
Tax Larrr for the>@x{<s}<E Period(x)
December 1, 1974 throuqh February 28, 1975-

Sta te  o f  New York
County of  AlbanY

John Huhn ,  being duly sworn, deposes and says that

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  19 th  day  o f  Oc tobe r  ,  L977 ,  I d re  se rved  the  w i th in

Notice of Determination by 6exti6iixd) mail upon J. Gibson Fruin

AFFIDAVIT OF MAILING

by  enc los ing  a

a s  f o l l o w s :

(xepcexmadxeullf) the petit ioner in the within proceeding'

t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Mr.  J .  Gibson Fru in
1170 Broadway
New York, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f fLc i -a1  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (leTxarsc'ltcxloue

xAxSe) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (n4xxsertex1ltp<xtr>otle) peEitioner.

Sworn to before me th is

19 th  day  o f  Oc tobe r  ,  1977 .

rA- 3 (2 /7 6)


