
STATE OF NEW YORK
STATE TAX COMI,TISSION

In the l" lat ter of  the Pet i t ion

o f

JOSEPH GAMBINO d/b/a FAIRWAY DODGE

For a Redeterminat ion of a Def ic iency or
a Revtsion of a Determinat ion or a Refund
of  Sa les  & Use
Taxes under Art lcLe(s)28 g 29 of the
Tax Law for the xxamft}>ar Period ($
5  /3L /67  2 /29  /6A -

by enclos ing a

as follo'rrts :

Sworn to before me thls

13 th  day  o f  January  ,  L977,

AFFIDAVIT OF MAILING

SEate of New York
County of Albany

Bruce Batchelor , being duty sworn, deposes and says Ehat

*re is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 13th day of January , Lg77 , lhe served the within

Notice of Determination by (resd;A&ed) mail upon Joseph Gambino

(uqxsserptxsse<nft) the PetltLoner I'n the within proceedlngt

true copy thereof in a securely sealed postpald wrapper addressed

Mr. Joseph Gambino
d/b/a Fairway oodge
395 Buf fa lo  Street
Hamburg, New York I4O75

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off lc lal"  depository) under the exclusive care and custody of

the United States Postat Service within the Stace of New York.

That de.ponent further eays that the said addressee ls the (:qoelrlrteODrx

o6<xkc) petitloner herein and that the address set forth on said lrraPper ls the

last known address of the Qrrgreexrao{x:r>o6<*ke) petl.tloner.

rA-3 (2/76)
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH GATqIBINO d/h/A FAIRI^IAY DODGE

For a Redeterrnination of a Deficiency or
a RevtsLon of a Deterninat.Lon or a Refund
o f  S a l e s  &  U s e
Taxeg under Art ic le (s) 28 & 29 of the
Tax Law for the fxp@:Or Perlod (g)
s/3L/67 2/2e/6e.

AFFIDAVIT OF }IAILING

State of New York
County of Albany

Bruce Batchelor , belng duLy sworn, deposes and says thaE

*re is an ernployee of the Department of Taxation and Finance, over 18 years of

age, and that on the l3thday of January , Lg17 , *tre served the wlEhln

Notice of Determination by (fs6&{1t*p& mail upon Sheldon M. Markel, Esq.

(representat ive of)  the pet i t ioner ln the wlthin proceedingt

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as fo l lows:  She ldon M.  Marke l ,  Esg.
L222 Liberty Bank Bui lding
Buffalo, New York L42O2

and by depositlng same enclosed in a postpald properly addressed wrapper ln a

(post office or offlclal depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wraPPer is the

last known addrese of the (representat ive of the) pet l t loner.

Sworn to before me thls

13th day of January ,  L977.

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y ,  1 2 2 2 7

Janurry lt, lt'n

A D D R E S S  Y O U R  R E P L Y  T

rE L EPH'N E : tr,, r-llil-ljl-2-L-

STATE TAX COMMISSION

r llr. iflt .rh alld'r"eo
U\/t rrl,nnXr oodgr
t93 tuffato str..t
nrsffg' ;.rf g€ck lfo?5
Darf ilr. gnbLnol
P]-ease take noLice of the D8lftnrunllff,
of the State Tax Conunission enclosed herenri th.

Please take further not ice that pursuant to
Section(s) ll.l8 3 lr{t of the Tax Law, any
proceeding in court to revielt an adverse deci-
sion must be corncnenced within { mtlf
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other rnatter reLat ive
hereto may be addressed
wiLl be referred to the proper pa l y .

Enc.

ec: Pet i t ioner 's Repre

1rlrry lrrr

TaxLng Bureauts Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

JOSEPH GAMBTNO d/b/a FATRWAY DODGE

for a Revision of a Determination or
for Refund of Sales and Use Taxes
under  Ar t ic les 28 and 29 of  the Tax
Law for  Lhe Per iod 5/3I /67 -  2 /29/68.

DETERMINATION

Applicant, Joseph Gambino, d/b/a Fairway Dodge, applied for

a revision of a determination or for refund of sales and use taxes

under Art icles 2A and 29 of the Tax l,aw for the period 5/3L/67 to

2 /2e /68 .

A formal hearing was held at the off ices of the State Tax

Commiss ion,  Buf fa lo ,  New York,  on May 2L,  1973,  before L.  Rober t

Leisner, Hearing off icer. The taxpayer was represented by

Sheldon M.  Markel ,  Ese. ,  and the Sales Tax Bureau was represented

by  Sau l  Hecke lman ,  Esq . ,  (So lomon  S ies ,  Ese . ,  o f  counse l ) .

ISSUE

Were sa les tax assessments pursuant  to  sect ion 1141 (c)  o f

the Tax Law against the taxpayer as a bulk purchaser of assets

of another unnamed taxpayer valid?
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FINDINGS OF FACT

1-. The taxpayer, Robert DeGraw or one of his businesses,

fai led to f i le New York State sales and use tax returns for the

per iod 5/3I /67 to  2/29/68.

2.  A Not ice of  Determinat ion of  sa les and use taxes (and

penalt ies) for the period 5/3L/67 to 2/29/68 was issued on

September L6, 1969, aglainst Joseph Gambino , d/b/a Fairway Dodge

under  No t i ce  No .  90 ,2O2 ,679A.

3. The taxpayer, ,Joseph Gambinor drl off icer of Fairway

oodge Sales,  Inc. ,  which had purchased a smal l  quant i ty  o f

auto parts from Robert DeGraw, applied for a revision of the

d,etermination of the deficiencies in sales tax.

4. At the hearing, the taxpayer, Joseph Gambino, asserted

that no bulk sale took place, that the notice of tax was improper

in i ts designation of the taxpayer, that the notice fai led to

describe the bulk sale sel ler or the prior original taxpayer

or his l iabit i ty and that the tax was paid by a l ien f i led

against the prior taxpayer-seller in bulk.

5. At the heari.g, the taxpayer presented proof that he

had never been in business during the tax period in question

and that the notice of sales tax fai led to describe who the

alleged bulk sale sel ler-taxpayer was. The taxpayer asserted

that the notice was void.
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6. TLre taxpayer submitted evidence that

Inc.  was the bulk-sa1e purchaser  and asser ted

an incorrect purchaser was named and that the

l iable for that further reason.

7. The Bureau presented evidence tending

sales tax l iabi l i ty was that of either Robert

Dodge City or Bob DeGraw, Ine.

Fai rway Dodge Sales,

addit ionally that

taxpayer was not

to show that the

DeGraw or Hamburg

8. TLre taxpayer further asserted that there was no evidence

that  the a l leged l iab i l i ty  was unpaid.

coNclgsroNs oF LAq

A. We believe that to be valid, a Notice and Demand for sales

tax,  asser t ing t iab i l i ty  against  a  bulk-sa les purehaser ,  must ,  among

other things, state the sales tax l iabi l i ty of the bulk-sa1es seller

who must be named and the period involved, and further at the hearing,

the evidence of account must show that there is an unpaid sales tax

l iab i l i ty  o f  the bulk-sa1e sel ler .

B. fhe Notice and Demand for sales tax fai led to indicate the

sales tax l iab i l i ty  or  ident i ty  o f  the bulk  sa les and the bulk  se l - Ier -

The not ice was defect ive.  Joseph Gambino,  the appl icant  here in,  was

not a bulk-sale purchaser.

c .  The assessment  against  the appl icant  is  cancel led.

DATED: Albany, New York

January  L3 ,  L971


