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STATE OF NEI' YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f

GERI4A}TETTI & RYAT{, INC.

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa les  and Use :
Taxes under Art ic le(s) 28 S, 29 of the
Tax Lar^r for the lrro<Qs}>oa Period (td :

AFFIDAVIT OF },IAILING

Septelrber 1, 1970 throuqh Auqust 31 , 1973.

Sta te  o f  New York
County of AlbanY

Mafsina DOnnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance' over 18 years of

aBe, and that on the 26t1nday of August ,  L9'77, she served the within

Notice of Determination by $rmOOtxQ mail upon Germanetti & Ryan, Inc.

(l€FtElleflOex89le<>cDf) the petitioner in the within proceeding'

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Germanet t i  &  Ryan,  Inc .
Box 330
Massena, New York 1-3662

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Thar deponent  fur ther  says that  the said addressee is  the ( ryxw** i$ue

l r* :€hlg)  pet i t ioner  here in and that  the address set  for th on said wraPper is  the

last known address of the (nqrecs€c*xdue<rfuObe) petit ioner.

Sworn

26Eh

t o

d a y

before me this

of August

rA -3  (2 /76 )

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S T D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Arlgpat 261 L977

of the DgfBru$UATIo0[
Commission enclosed herewith.

Gcrmnottl & Ryanf tnc.
80x 330
Masacnfl, tSGr York 13662

Gentluenr

Please take notice
of the State Tax

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) I f38 & L243 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 lontha

from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

ilatu
Psul B. eotn|rn
suprvltlrrg Tar
HcarlnE Offtccr

cc : f f i

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Application

o f

GERMANETTT & R:rAN, rNC.

for Revision of a Determination or
for Refund of Sal-es and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period Septembef, 1, L97O through
Augus t  31 ,  1973 .

DETERMIT{ATION

Appl icant ,  Germanet t i  & Ryan,  Ine. ,  Box 330,  Massena,

New York ]-3662, applied for revision of a determination or

for refund of sales and use taxes under Art icles 28 and 29 of

the Tax Law for the period September 1, I97O through August 31,

1973 .  (F iLe  No .  0X8L0) .

A formal hearing was held before L. Robert Leisner, Hearing

Officer, at the off ices of the State Tax Conunission, 2O7 Genesee

Street, Utica, New York, on i lune L9, L974 at 9:30 A.M. The

applicant appeared by Hugh Germanetti, President. The Sales

Tax Bureau appeared by SauL Heckelman, Esqz (James A. Scott,

Esq . ,  o f  counseL ) .
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ISSgES

I. Whether appJ.icant was Liable for tax on materials used

in a lurnp sum construction contract with the Power Authority of

the State of New York.

II. Whether tax was due on transportation charges for the

shipment of special. trap rock aggregate from a Connecticut

quarry to a concrete mixing pl-ant at Massena, New york, said

aggregate having been purchased not by the applicant, a

contractor, but by the concrete supplier. 
,

FII{DINGS OF FAET

L. Applicant, Germanett i  & Ryan, Inc., f i led Ner^r York

State sales and use tax returns for the period Septembet L,

1970 through August 31, L973.

2.  On November L5,  L973,  Ers the resul t  o f  a  f ieLd audi t ,

the Sa1es Tax Bureau issued a Notice of Determination and

Demand for Payment of Sales and Use Taxes Due against appS.icant

in  the amount  of  $2,203.93 in  tax,  pJ-us 9I ,813.63 in  penaS-ty

and in terest ,  under  \ Io t ice No.  9O,751,298.

3. On November l-9, L973, Gemanett i  & Rlzan, Inc. applied

for revision of said determination of deficiencies in saLes

and use taxes.



r ' D '

3

4. Applicant entered into a contract

Authority of the State of New York ("Power

with the Power

Authority") for

the erection of a maintenance warehouse buiLding at the

St. Lawrence Power Project, Massena, Nev,r York. Paragraph L0

of "Infomation for Bidders " issued by the Power Authority

provided as fol l-ows:

''NEW YORK STATE SALES ATVD COMPENSATING USE TAX ACf .

Under the Provisions of the New York State Sales and
Compensating Use Tax Act, the Authority is an Organization
exempted from the palzment of such taxes on sales to
it of tangibLe property or services. The Authority is
not reguired to furnish exemption cert i f icates, and the
Authorityrs Contract may be accepted in Lieu of an
exemption cert i f icate with the Contractorrs Copy as
proof that the sales are exempt. "

Sect ion 1.06 of  the construct ion "speci f icat ions"  prov ided:

''NEW YORK STATE SALES AIiD COMPENSATING USE TAX ACT

Under the provisiors of the New State Sales and Compen-
sating Use Tax Act, the Authority is an organization
exempted from the payment of such taxes on sales to it
of tangibLe property or servic€so The Authority is not
required to furnish exemption cert i f icates, and the
Authorityrs contract may be accepted in Lieu of an
exemption cert i f icate with the Contractorrs copy as
proof that the sal-es are exempt.

If Contractor is bil-Led for any New York State or
locaL sal-es or compensating use tax with respect to
material-s or items of equipment or components thereof to
be incorporated in the work, he shall pay such tax under
protestr px€s€f,ving his r ights to a refund, and shaLl
notiflz the Authority of any such payment within fifteen (15)
days of making it .  Authority wil l  assist Contractor in
obtaining a refund of any such tax. If any such tax is
finalLy determined to be payable by the highest authority
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from which the Authority el-ects to seek a determination as to

the l_egal_ necessity of such payment, the Authority will

reimburse Contractor for the amount paid, incl-uding any
penalty or interest.

If requested by Contractor, the Authority wiLL
reimburse Contractor prior to such f inaL determination
for any such tax paid under protest upon assignment by

Contractor to Authority of al1 Contractorrs r ights.

Contractor wilL not be paid as to any item in

connection with which material equipment or components
thereof have been incoryorated in the work unless he
furnishes evidence that any such tax paid thereon was
paid under  protest . "

5. Applicant interpreted said information and specifications

to mean that a contractor, in computing his bid, was not to

include sal-es or use tax on the materials to be used in the

construction of the warehouse.

6. The Sales Tax Bureau has taken the posit ion that since

the contraet at issue is a lump sum contract and not a time and

material-s contract, the appLicant is the consumer of the

materials purchased and used and, therefore, is Liable for tax

on such mater ia l -s  in  the amount  of  $3,96L.95.

7. The Power Authority of the State of New York has

vigorously contested a number of assessments .before the State

Tax Commission and has been successful in sustaining its posit ion

that it is a tax exempt orgainzation, exempt from the imposition'

of any sales and use taxes on material and equipment purchased

for i ts projects. Ir this case, the bid was made and the contract

was negotiated and entered into with the provision and with the
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intent of both part ies that the purchase of material-s and

equipment for the construction of the warehouse would be exempt,

and that the Power Authority woul-d ultimatel.y receive the

benefit of the sales tax exemption.

8. The Power Authority received the benefit of the

exemption from sales tax and the benefit did not accrue to the

tu<payer.

9. App]-icant entered into a series of contracts for the

construction of carbon baking furnance foundations for the

Aluminr:m Company of America at Massena, New York. The furnance

foundations required the use of "trap rock concrete, " i .e.

concrete made with special trap rock aggregate which would not

expand when heated. Appl-icant ordered the concrete from

St. Lawrence Transit Mix Corporation ("St. Lawrence") of

Massena, Ne\,'r York and., as the special aggregate was not avaiLable

l-ocall-y, directed St. Lawrence to obtain same from the nearest

acceptable souree, the New Haven Trap Rock Company ("New llaven")

at WaLLingford, eonnecticut. St. Lawrence ordered the aggregate,

which was shipped by rail from the quarry at Wal-J-ingford to

St. Lawrencers pJ-ant at Massena, wtrere St. Lrawrence took

possession of  and t i t le  to  sarne.
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10. The cost of shipping the aggregate rtras about three

times the cost of the aggregate i tseLf. AppJ-icant clairned that

it had assumed from the outset that no sales or use tax wouLd be

payable on this unusually high cost faetor, and that aLl_owance

for such tax was not incruded in i ts bid to ALcoa. Mr. Hugh

Germanett i ,  applicantrs president, wrote the fol lowing J-etter

to  St .  Lawrence on August  27,  L97L:

"This letter supplements our purchase Order No. 2263
for the deLivery of concrete on the captioned project.

I t  is our understanding that you wil l  biI I  for the
regular concrete in two parts. One port ion wi1l be the
standard transportation all-owance. we are not required
to pay Use Tax on this port ion.

The trap rock concrete presents a speciaL case. At
our request, you wilJ_ purchase a speciaL aggregate from
New Haven Trap Rock Company and have it shipped to
Massena, New york. The very high freight cost of shipping
the aggregate to Massena is the cause of the unusuaLlv
h igh uni t  pr ice of  $4L.00 per  cubic  yard.

As freight charges are exempt from New york State
Sales or Use Tax, trap rock concrete must be biLLed in a
special manner. The bi lLing must show the standard
transportation al-lowance, the special freight charges and
the balance, which is the standard concrete charge.

As it may be difficuLt to calcuLate the exact freight
charge per cubic yard of eoncrete delivered, please biLl
us at the totaL rate of 94L.00 per cubic yard, showing
just the standard transportation al lowance. An adjustment
for the speciaL freight charge will- be made after the trap
rock concrete installation is complete and the exact freight
charges are knovsn,



As we have a Direct Payment Permitr 1zour firm will not
be involved with Sales Tax. Our off ice wiLL make Use Tax
payments on the trap rock concrete as it is deJ-ivered in
the same manner as regular concrete. A final Use Tax
credit adjustment wilL be made when the project is
complete. "

The precise terms of purchase order 2263, referred to

paragraph of the Letterr ?r€ rlot in the record.

11. Construction of the first furnace foundation

by applicant in ,Iuly of Lg]L was compl-eted Ln 1972.

Lawrence paid New Haven for the aggregate used in the

in the first

begun

st .

foundation

and aLso paia Penn Central Transportation Company for the rail-

transportation charges. St. Lawrence bi l led applicant $41.0O

per cubic yard as the eoncrete was delivered to the job site.

Construction of the second foundation was begun early in l-973.

The aggregate used in this foundation rdas del-ivered to St.

Lawrence in October of L972 and, as in the case of the first

foundation, St. Lawrence paid for the aggregate and the trans-

portation charges from the quarry to Massena. In March, L973,

however, appJ-icant was advised by the Sales Tax Bureau that

sal-es and use tax was payable on the transportation charges.

Applicant then paid such taxes applicable to the materiaLs used

in the f irst foundation (accordingly, taxes on such material-s

are not at issue in this proceeding) and modif ied i ts agreement

with St. Lawrence in the folLowingr manner: On March 22, L973,

appJ-icant reimbursed St. Lawrence the sum of $63,464.69 (represent-
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ing $L'7,L49.7!, the cost of the aggregate to be used in the

concrete for the second foundation, pLus $46,3L4.98, the raiL

charges for transporting said aggregate from the quarry to

Massena) and thereafter paid for the concrete as del-ivered at

the usuaL per cubic yard price for standard concrete. (fhe

heat-resistant concrete was identical to standard concrete

except for the fact that the speciaL aggregate was used in

place of the l-ocal- aggregate.) Appl-icant cLai-rns that it took

ti tLe to the aggregate upon making the palzment of March 22, L973.

At that t ime, the aggregate was in the yard at St. I-,awrencers

plant and no concrete had been manufactured from it.

L2. Applicant c]-airns that although there was no written

agency agreement, St. Lawrence purchased the aggregate and

paid the raiL transportation charges as i ts agent, and that the

transportation costs should have been excluded from taxable

receipts pursuant to section L10L (b) (3) of the Tax Law. The

Sales Tax Bureau contends that a retaiL sale was made between

St. Lawrence and applicant, rather than between New llaven and

appLicant ,  and,  therefore,  assessed $3,24L.98 addi t ional  tax

on the freight charges.

coNcr,gqroNs qF IAw

A. That the Power Authority is exempt from sal-es tax, by

law. Accordingly, applicant is not Liabl-e for tax on the
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purchase of materiaLs and equipment which were used for and

incoryorated into the maintenance warehouse project, since

it was the intent of the part ies that the purchase of such materials

and equipment was to be exempt from tax, and the Power Authority

actuaLly received the benefit of the exemption.

B. That St. Lawrence was not applicantrs agent in the

purchase of the trap rock aggregate. The charges for trans-

porting the aggregate from Wal-lingford, Connecticut to Massena,

New York were expenses of St. La\^rrence and not the applicant.

Thus, said charges are not excludabLe from taxabLe receipts pur-

suant  to  sect ion L101(b)  (3)  o f  the Tax Law.

C. That the SaLes Tax Bureau is hereby directed to modify

the Notice of Determination and Demand for Payment of Sales and

Use Taxes Due and to deLete $3,961.95 in tax, plus penalty and

interest, imposed on the purchase of material-s and equipment used

for and incorl>orated into the construction of the Power Authority

ltarehouse, and that, except as so modif ied, said determination

is sustained and the application of Germanett i  & R1zan, Ine. is

otherwise denied.

DATD : AJ-bany, New York
Augus t  26 ,  L977

COMMISSION


