
STATE OF.NEW YORK
STATE TAX CO}MISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
B. GERTZ, INC.

(arr,rro sroREs oF NEW yonKr rNc.)
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Det .erminat ion or  a Refund
of Sa1es and Use
Taxes  unde r  A r t i c l e  ( s )  ZB  &  Z9  o f  t he
Tax Law for the f,poqx$ or Period(x)
June 1.  1q6B throuEh l \av 31.  1971

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

the is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the TtyL day of December ,  1977 r rshe served the within

Notice of Determination by ( *XXXrxS mail upon B- Gertz, Inc-

(relrmemfirmxwrf}xthe petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  B .  Ger tz ,  Inc .  (a t t iea  Stores  o f  New York ,  Inc . )
162-10 Jamaica Avenue
Jamaica, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w iEh in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (reryrssrEkufjrrr

"Rt"*hg} 
pet i t ioner herein and that the address set forth on said rdrapper is the

lasE known address of the (rsFrassrfrrtvpeglfg) petitioner.

Srnrorn to before me this

?th  daqof  December
/ "

!  i  , t  ' r

rA -3  (2176)

, 1972.



STATE OF'NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f
B. GERTZ, INC.

(ar,r.rgo sroRES oF NEW yoRK, rNc.)
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
o f Sal-es and Use
Taxes under Art ic le (*)  28 & 29 of the
Tax Law f or the Sas@ooo. Period @
June 1 , 1968 throuEh Mav 31, 19?1

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 7t:h day of December , L977 , *he served the within

Notice of Determination by (effif{*ftsd} mail upon Michael Cook, Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely seated postpaid wrapper addressed

as fol lows: Michael-  Cook, Esq.
1o4 East 4ottr Street
New York, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l "  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r rh  on  sa id  wraPper  i s  the

las t  known address  o f  the  ( representa t , i ve  o f  the)  pe t i t ioner .

AFFIDAVIT OF I'{AILING

Sworn to before me th is

- ! r^  daV of  December
(  vrL

( 2 / 7 6 )

,L977



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H Drsnb.r 7, 11frf7

l. Oll;'tll Ino.
(Afll.d Etomr of tm lolh, X^!o.)
16&-10 Jrntoe lvmur
Jutri,oer tcu t6t'k

Omtlmnt

please take notice of the Drta*fil,mttO!
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 11rE t  la+t.  .  

of  
. the..Tax 

Law. anv
proceeding in court to review an fdvefsete-cision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced iq the Supreme
Court of the State of New York, Albany County, within I mathi
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

:  Sincerely, '

tola t. Sotlrdto
Dlrcotor

cc: Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

B .  GERTZ,  INC.
(ALLTED STORES OF NEW YORK, rNC. )

for  Revis ion of  a  Determinat ion or  for  Refund of
Sales and Use Taxes under  Ar t ic les 28 and 29 of
the Tax Law for the Period June L, 1968 through
May  3 I , 1971 .

DETERMINATION

Pet i t i one r ,  B .  GerEz ,  I nc .  (a f f i ed  S to res  o f  New York ,  I nc .  ) ,

L62-LO Jamaica Avenue,  Jamaica,  New York,  f i led a pet i t ion for

rev is ion of  a  determinat ion or  for  re fund of  sa les and use taxes

under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod June L,

1968  t h rough  May  31 ,  I 971 .  (F i l e  No .  00287 ) .

A formal  hear ing was held before Edward L.  Johnson,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York  on  November  L7 ,  1976  aL  LzAO P .M. ,

and cont inued on May L9,  1977 at  1 :15 P.M.  Pet i t ioner  appeared

by Michael Cook, Ese. The Sales Tax Bureau appeared by Peter

Cro t t y ,  Esq .  (Ab raham Schwar t z ,  Esq . ,  o f  counse l ) .
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ISSUES

I. Whether when customers on "open account" made payments

undi f ferent ia ted wi th  respect  to  par t icu lar  sa les or  the sa les

tax payable thereon, the earl iest payment received by the

pe t i t i one r ,  B .  GerLz ,  I nc .  (A l l i ed  S to res ,  I nc .  )  was  to  be

considered f i rs t  as payment  of  the ent i re  sa les tax due on a l l

sa les to  that  account .

Ir.  Whether the Sales Tax Bureau properly determined whether

construct ion work done for  pet i t ioner  const i tu ted a capi ta l

improvement to real property.

FINDINGS OF FACT

1.  As the resul t  o f  an audj - t ,  a  Not ice of  Determinat ion and

Demand for Payment of Sales and Use Taxes Due dated February B,

L974  (Uo t i ce  Number  90 ,751 ,823 )  was  i ssued  by  the  Sa les  Tax  Bureau

aga ins t  t he  pe t i t i one r ,  B .  GerLz ,  I nc .  (A l t i ed  S to res  o f  New yo rk ,

I nc . ) ,  impos ing  add i t i ona l  t ax  due  o f  986 ,724 .29 ,  i nc l ud ing

interest  and penal ty ,  for  the per iod June L,  1968 through May 31,

L97 I .

2 .  The  pe t i t i one r ,  B .  Ger t z ,  I nc .  (A l l i ed  S to res  o f  New yo rk ,

Inc.  ) ,  operates a chain of  h igh-c lass specia l ty  depar tment  s tores.

The off icers of the company are as fol lows: Thomas M. Macioce

(p res iden t ) ,  G i l be r t  Be la i r  ( v i ce -p res iden t ) ,  pau l  L .  Dowd  (v i ce -

p res iden t ) ,  J .  P .  F i t zg ibbons  (  sec re ta ry  and  t reasu re r ) ,  He rbe r t

W i t t ken  ( v i ce -p res iden t )  .
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3. Bad debts arise when any or aII of the amount due for

goods that  were purchased on credi t  become uncol lect ib le .

4.  Pet i t ioner  computed i ts  bad debt  losses as fo l lows.

Every month the credit manager or his assistant would make a

determinat ion as to  which of  pet i t ioner 's  approx imate ly  200,000

accounts were uncollectible. The aggregate of these accounts

wou ld  be  en te red  i n to  pe t i t i one r ' s  accoun t  +9L2O.  F rom th i s

aggregate would be subtracted any collection or recovery attr ib-

utable to  accounts prev ious ly  wr i t ten of f  as a bad debt .  The

net  amount  would be pet i t ioner 's  bad debt  wr i te-of f  for  that

month.

5- The net of the monthlv bad debt write-offs for the

quar ter  would be the deduct ion which pet i t ioner  took in  ar r iv ing

at  the to ta l  taxable sa les repor ted on i ts  quar ter ly  sa les tax

returns. The petit ioner asserted that where the ful l  sales tax

was co l lected and paid on a credi t  sa1e,  but  par t  o f  the sa le

pr ice remained uncol lected,  the se l ler  should receive a refund

or  credi t  o f  tax propor t ionate to  the rat io  which the uncol lected

account  bears to  the to ta l  se l l ing pr ice.  In  other  words,  L f  the

purchase pr ice of  an i tem subject  to  a 5% tax was $100.00,  but  the

s to re  co l l ec ted  $20 .O0  on  the  sa le ,  i t  wou ld  pay  $1 .00  i n  t ax

rather  than the $5.00 that  i t  would have paid had the fu l l  purchase

pr i ce  been  co l l ec ted .
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6.  The audi tors  who audi ted pet i t ioner 's  sa les tax returns

for  the per iod June L,  1968 through May 3I ,  L97L d id not  ca lcu late

the sares tax due on bad debts on a pro-rata bas is .  rnstead,

they calcurated the sales tax on the furl purchase price of an

item. They treated any payments that petit ioner received as

applicable f irst to the entire amount of the sales tax on the

totar  sa les pr ice and then as payment  for  the i tem. when the

amount of money received equaled or exceeded the sales tax due,

no credi t  was a l lowed against  any remain ing uncol lect ib le  por t ion

of  the account  for  sa les tax purposes.  rn  other  words,  us ing the

example set  for th  in  paragraph 5 above,  ot  the $20.00 paid on t t re

$100 .00  i t em,  the  aud i to rs  wou ld  app ly  the  f i r s t  $5 .00  to  the  sa les

tax and the remain ing $15.00 to  payment  of  the i tem.

7.  The audi tors  a l lowed a fu I I  bad-debt  deduct ion onlv  in

those instances in their sample when no payment had been collected

by pet i t ioner .

B .  The  pe t i t i one r ,  B .  Ger t z ,  I nc .  (A11 ied  S to res ,  I nc .  )  had

par t i t ion wal ls  constructed in  i ts  s tores.  These par t i t ion wal ls

were constructed out  o f  two-by- four ,  sheet  rock,  e tc . ,  and the i r

construct ion resul ted in  some work a lso being done to the in ter ior ,

pe r iphe ra l  wa l l s  o f  t he  s to res .



9 .  The  pe t i t i one r ,  B .  GerLz ,  I nc .

acted in  good fa i th  and in  re l iance upon

accountant.

C .

the audi t

(A11 ied  S to res ,  r nc .  )

the advice of  i ts

A .

CONCLUSIONS OF I,AW

Tha t  sec t i on  f l 32 (e )  o f  t he  Tax  Law p rov ides :

"The Tax Commiss ion may prov ide,  by regulat ion,  fox

the exc lus ion f rom taxable receipts .  .  .o f  amounts

represent ing sa les where the contract  o f  sa le has

been  cance l l ed .  .  . o r .  .  . has  been  asce r ta ined  to  be

unco l l ec t i b le .  .  "

fhat  sect ion I I32(d)  of  the Tax Law fur ther  prov ides:

"The Tax Commission may provide by regulation that the

tax upon receipts  f rom sales on the insta l lment  p lan

may be paid on the amount of each instal lment and upon

the date when such insta l lment  is  due.  "

That  the appl icable State regulat ion in  ef fect  dur ing

per iod  s ta ted :

"Where a contract  o f  sa le has been cancel led.  .  .or

the receipt .  .  .has been ascer ta ined to  be uncol lect ib le ,

a vendor of tangible personal property. .  .may exclude

B .

such  rece ip t s .  .  . f r om h i s  re tu rn . "

(New York State Compi la t ion of  Codes,  Rules and Regulat ions,

Sec t i on  525 .5  (a )  ( 1967 ) ,  subsequen t l y  amended .  )
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D. That where customers on open accounts made payments

which were undi f ferent ia ted wi th  respect  to  par t icu lar  sa les,  or

the sa les tax appl icable thereon,  the Sales Tax Bureau correct ly

determined that  the ear l iest  payment  received by the pet i t ioner ,

B .  GerLz ,  rnc .  (A l l i ed  s to res ,  rnc .  )  was  to  be  cons ide red  f i r s t

as payment of the entire sales tax due on aII sales to that account

and that  the sa les tax due was not  to  be pro-rated.  pr ior  to

December L,  L974,  th is  was the consis tent  po l icy  of  the s tate

Tax Commission and the interpretation placed by i t  upon Regulation

sec t i on  525 .5 (a ) .

E .  Tha t  t he  cons t ruc t i on  o f  pa r t i t i on  wa l l s  i n  pe t i t i one r ' s

premises, and the work done to the interior of the peripheral walls

thereof ,  const i tu ted a capi ta l  improvement  in  accordance wi th  the

meaning and in tent  o f  sect ion 1105 (c)  (3)  o f  the Tax Law.  The tax

due on the materials used in this construction having already been

paid,  the Sales Tax Bureau was in  error  in  assessing addi t ional

tax in  re la t ion to  th is  work.

F .  Tha t  t he  pe t i t i on  o f  B .  Ger t z ,  I nc .  (A l l i ed  S to res ,  I nc .  )

and Thomas M. Macioce,  Gi lber t  Bela i r ,  paul  L .  Dowd,  J .  p .  F i tzg ibbons

and Herber t  Wi t tken is  granted to  the extent  that  the in terest ,

in excess of the minimum interest, and the penalty imposed pursuant

to sect ion 1145 (a)  o f  the Tax Law be waived,  and to  the extent

that  the addi t ional  tax assessed upon the construct ion of  par t i t ions
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in  pet i t ioner 's  premises is  cancel led;  that  the Sales Tax Bureau

is  hereby d i rected to  accord ingly  modi fy  the Not ice of  Determinat ion

and Demand for Payment of Sales and Use Taxes Due issued February B,

L974;  and that ,  except  as so granted,  the pet i t ion is  in  a l l  o ther

respec ts  den ied .

DATED: Albany, New York

December  7 ,  1977

STATE TAX COMMISSION

COMMISSIONER

.-

COMMISSIONER


