STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
B. GERTZ, INC. : AFFIDAVIT OF MAILING
(ALLIED STORES OF NEW YORK, ING.)
For a Redetermination of a Deficiency or
a Revision of a Determination or a Refund
of Sales and Use
Taxes under Article(s) 28 & 29 of the
Tax Law for the Xear(s) or Period(x)
June 1, 1968 through May 31, 1971

State of New York
County of Albany
John Huhn , being duly sworn, deposes and says that
ghe is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 7th day of December , 1977, Bhe served the within
Notice of Determination by (eertifiedy mail upon B. Gertz, Inc.
(xepxesextetivexxof)x the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows: B. Gertz, Inc. (Allied Stores of New York, Inc.)
162-10 Jamaica Avenue
Jamaica, New York
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.
That deponent further says that the said addressee is the (rgpxsERXakive
«Qkxkh@)x petitioner herein and that the address set forth on said wrapper is the

last known address of the (¥zprusyntAXivE<TEX¥HE) petitioner.

Sworn to before me this

7th dj;\of December , 1977, /l<n42; /41144£v

TA-3 (2/76)



STATE OF'NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition

of
B. GERTZ, INC. : AFFIDAVIT OF MAILING
(ALLIED STORES OF NEW YORK, INC.)

For a Redetermination of a Deficiency or
a Revision of a Determination or a Refund
of Sales and Use
Taxes under Article(sx) 28 & 29 of the
Tax Law for the Yaaxgxyxxmx Periodésy
June 1, 1968 through May 31, 1971

State of New York
County of Albany
John Huhn , being duly sworn, deposes and says that
she is an employee of the Department of Taxation and Finance, over 18 years of
age, and that on the 7th day of December , 1977 , she served the within
Notice of Determination by (gextifiedx mail upon Michael Cook, Esq.
(representative of) the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Michael Cook, Esq.
104 Bast 40th Street
New York, New York
and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.
That deponent further says that the said addressee is the (representative

of the) petitioner herein and that the address set forth on said wrapper is the

last known address of the (representative of the) petitiomer.

Sworn to before me this

e 4 A ko

day of December

o

7th

TA-3 (2/76)




STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

JAMES H, TULLY JR., PRESIDENT
MILTON KOERNER

THOMAS H. LYNCH December 7, 1977

,- Gm‘; Inco

(Allied Stores of Wew York, Ino.)
162-10 Jamaica Avenue

Jemaica, New York

Gentlement

Please take notice of the Determination
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 113? & 124 of the Tax Law, any
proceeding in court to review an ddverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 months

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of

Taxation and Finance, Albany, New York 12227. Said inquiries will be
referred to the proper authority for reply.

< Sincerely,”

John J. Bolleaito
Director

cc: Petitioner’s Representative

Taxing Bureau’s Representative

TA-1.12 (6/77)




STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

B. GERTZ, INC. DETERMINATION
(ALLIED STORES OF NEW YORK, INC.) :

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period June 1, 1968 through
May 31, 1971.

Petitioner, B, Gertz, Inc. (Allied Stores of New York, Inc.),
162-10 Jamaica Avenue, Jamaica, New York, filed a petition for
revision of a determination or for refund of sales and use taxes
under Articles 28 and 29 of the Tax Law for the period June 1,

1968 through May 31, 1971. (File No. 00287).

A formal hearing was held before Edward L. Johnson, Hearing
Officer, at the offices of the State Tax Commission, Two World
Trade Center, New York, New York on November 17, 1976 at 1:40 P.M.,
and continued on May 19, 1977 at 1:15 P.M. Petitioner appeared

by Michael Cook, Esg. The Sales Tax Bureau appeared by Peter

Crotty, Esqg. (Abraham Schwartz, Esg., of counsel).




ISSUES

I. Whether when customers on "open account" made payments
undifferentiated with respect to particular sales or the sales
tax payable thereon, the earliest payment received by the
petitioner, B. Gertz, Inc. (Allied Stores, Inc.) was to be
considered first as payment of the entire sales tax due on all
sales to that account.

II. Whether the Sales Tax Bureau properly determined whether

construction work done for petitioner constituted a capital
improvement to real property.

FINDINGS OF FACT

1. As the result of an audit, a Notice of Determination and
Demand for Payment of Sales and Use Taxes Due dated February 8,
1974 (Notice Number 90,751,823) was issued by the Sales Tax Bureau
against the petitioner, B. Gertz, Inc. (Allied Stores of New York,
Inc.), imposing additional tax due of $86,724.29, including
interest and penalty, for the period June 1, 1968 through May 31,
1971.

2. The petitioner, B. Gertz, Inc. (Allied Stores of New York,
Inc.), operates a chain of high-class specialty department stores.
The officers of the company are as follows: Thomas M. Macioce
(president), Gilbert Belair (vice-president), Paul L. Dowd (vice-

president), J. P. Fitzgibbons (secretary and treasurer), Herbert

Wittken (vice-president).
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3. Bad debts arise when any or all of the amount due for
goods that were purchased on credit become uncollectible.

4. Petitioner computed its bad debt losses as follows.

Every month the credit manager or his assistant would make a
determination as to which of petitioner's approximately 200,000
accounts were uncollectible. The aggregate of these accounts
would be entered into petitioner's account #9120. From this
aggregate would be subtracted any collection or recovery attrib-
utable to accounts previously written off as a bad debt. The
net amount would be petitioner's bad debt write-off for that
month.

5. The net of the monthly bad debt write-offs for the
guarter would be the deduction which petitioner took in arriving
at the total taxable sales reported on its quarterly sales tax
returns. The petitioner asserted that where the full sales tax
was collected and paid on a credit sale, but part of the sale
price remained uncollected, the seller should receive a refund
or credit of tax proportionate to the ratio which the uncollected
account bears to the total selling price. In other words, if the
purchase price of an item subject to a 5% tax was $100.00, but the
store collected $20.00 on the sale, it would pay $1.00 in tax
rather than the $5.00 that it would have paid had the full purchase

price been collected.
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6. The auditors who audited petitioner's sales tax returns
for the period June 1, 1968 through May 31, 1971 did not calculate
the sales tax due on bad debts on a pro-rata basis. Instead,
they calculated the sales tax on the full purchase price of an
item. They treated any payments that petitioner received as
applicable first to the entire amount of the sales tax on the
total sales price and then as payment for the item. When the
amount of money received equaled or exceeded the sales tax due,
no credit was allowed against any remaining uncollectible portion
of the account for sales tax purposes. In other words, using the
example set forth in paragraph 5 above, of the $20.00 paid on the
$100.00 item, the auditors would apply the first $5.00 to the sales
tax and the remaining $15.00 to payment of the item.

7. The auditors allowed a full bad-debt deduction only in
those instances in their sample when no payment had been collected
by petitioner.

8. The petitioner, B. Gertz, Inc. (Allied Stores, Inc.) had
partition walls constructed in its stores. These partition walls
were constructed out of two-by-four, sheet rock, etc., and their

construction resulted in some work also being done to the interior,

peripheral walls of the stores.
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9. The petitioner, B. Gertz, Inc. (Allied Stores, Inc.) ‘
acted in good faith and in reliance upon the advice of its
accountant,

CONCLUSIONS OF LAW

A. That section 1132(e) of the Tax Law provides:

"The Tax Commission may provide, by regulation, for
the exclusion from taxable receipts. . .of amounts
representing sales where the contract of sale has
been cancelled. . .or. . .has been ascertained to be
uncollectible. . ."

B. That section 1132(d) of the Tax Law further provides:
"The Tax Commission may provide by regulation that the
tax upon receipts from sales on the installment plan
may be paid on the amount of each installment and upon
the date when such installment is due."

C. That the applicable State regulation in effect during

the audit period stated:

"Where a contract of sale has been cancelled. . .or

the receipt. . .has been ascertained to be uncollectible,
| a vendor of tangible personal property. . .may exclude
such receipts. . .from his return."

| (New York State Compilation of Codes, Rules and Regulations,

Section 525.5(a) (1967), subsequently amended.)

N



-6 -

D. That where customers on open accounts made payments
which were undifferentiated with respect to particular sales, or
the sales tax applicable thereon, the Sales Tax Bureau correctly
determined that the earliest payment received by the petitioner,

B. Gertz, Inc. (Allied Stores, Inc.) was to be considered first

as payment of the entire sales tax due on all sales to that account
and that the sales tax due was not to be pro-rated. Prior to
December 1, 1974, this was the consistent policy of the State

Tax Commission and the interpretation placed by it upon Regulation
section 525.5(a).

E. That the construction of partition walls in petitioner's
premises, and the work done to the interior of the peripheral walls
thereof, constituted a capital improvement in accordance with the
meaning and intent of section 1105(c) (3) of the Tax Law. The tax
due on the materials used in this construction having already been
paid, the Sales Tax Bureau was in error in assessing additional
tax in relation to this work.

F. That the petition of B. Gertz, Inc. (Allied Stores, Inc.)
and Thomas M. Macioce, Gilbert Belair, Paul L. Dowd, J. P. Fitzgibbons
and Herbert Wittken is granted to the extent that the interest,
in excess of the minimum interest, and the penalty imposed pursuant
to section 1145(a) of the Tax Law be waived, and to the extent

that the additional tax assessed upon the construction of partitions

O
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in petitioner's premises is cancelled; that the Sales Tax Bureau
is hereby directed to accordingly modify the Notice of Determination
and Demand for Payment of Sales and Use Taxes Due issued February 8,

1974; and that, except as so granted, the petition is in all other

respects denied.

DATED: Albany, New York STATE TAX COMMISSION

December 7, 1977

/PRESIDENT

Moo, Voo

COMMISSIONER

e tdr L

COMMISSIONER




