
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
LEONARD GOLDNER

d/b/A SINGER'S RESTAURANT
For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of  Sa les  and Use
Taxes under Art icLe(s) 28 & 29 of the
Tax Law for the *rx{e}:<cn< Perlod (s)
M a r c h  1 ,  L 9 7 O  t o  M a y  3 1 ,  L 9 7 3 .

by encLosing a

as  fo l l ows :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , being duly sworn, depoees and eays rhat

she is an employee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 21st day of June ,  L977, she served the within

Notice of Determination by (xcnt&fic*) mail upon Leonard Goldner

Sworn

2 I s t

me this

June

to

d a y

(xeEcexmooutNer>cf) the petltioner ln the within proceedlng,

true copy thereof in a securely sealed postpald wrapper addressed
Mr. Leonard Goldner
dtb/a Singer's Restaurant
South Main Street
Liberty, New York 12754

and by depostting same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic ial  depository) under the excluslve care and custody of

the Unlted States Postal  Service within the St,ate of New York.

That deponent further says that the said addresaee ls the t!€F|lBe€rftxafste

x$che) petitioner herein and that the address set forth on eaid wrapper ls the

last known address of the (uefrcspc!fi.*lve<pfxlhe} petitloner.

before

o f

{

rA-3 (2176)

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f
LEONARD GOLDNER

d/b/a SINGER'S RESTAURANT
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the :E:rr{s}:loto(Period (s)
M a r c h  1 ,  L 9 7 O  t o  M a v  3 1 ,  1 9 7 3 -

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , being duLy sworn, deposes and eays that

she is an enployee of the Department of Taxation and Flnance, over L8 years of

age, and that on the 21st day of June ,  L977, she served the within

Notice of Determination by Qcsre!6ls*) maiL upon Gerald Orseck

by enclos ing a

as  foL lows :

(representat ive of)  the pet i t toner tn the wlthin proceeding,

true copy thereof in a securely sealed postpald wrapper addressed

Gerald Orseck,  Esg.
Route Fifty-$nto East
Liberty, Ne\,'r York 12754

and by deposit lng same enclosed in a postpald properly addressed r i l rapper tn a

(post of f ice or off ic ial  deposLtory) under the exclusive care and custody of

the United States Postal  Servtce withln the State of New York.

That deponent further says that the said addreasee ls the (representatlve

of the) pet i t ioner herein and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet l t loner.

Sworn to before me thls

21s t  day  o f  June

rA- 3 (2 /7 6)

,  r97'7.



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jun ltrr L9?7

A O O R E S S  Y O U R  R E P L Y  T O

rE L EPH'N E: rr,, t!l?-till.ll-

STATE TAX COMMISSION

r Ir8, Imsrd Ool&rr
6h/E *lngctr n|rtaustnt
$anth Dlntn r;trett
l,tb.rty, trr Iort 1275{

Dotr !,it. Col&rrar
PLease take not ice of the
of the State Tax Commission

Dtrmrunnrtof
enclosed herenri th,

Please take further notice that Pursuant to
Section(s) 1138 |trd 1143 of the Tax Law, any
proceeding in court to revielt an adverse deci-
sion nnrst be conrnenced within t grthr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allorved in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed
will be referred to the proper pa

Enc.

cc :  Pet i t ioner ts  Rep
H.rrtne Olttor
a t i ve :

Taxing Bureau's Representat ive:

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

LEONARD GOLDNER
d/b/A SINGER'S RESTAURANT

for  Rev is ion  o f  a  Determinat ion  or  fo r
Refund o f  Sa les  and Use Taxes  under
Ar t i c les  28  and 29  o f  the  Tax  Law fo r
the  Per iods  March  L ,  L97O to  May 3 I ,
L 9 7 3 .

DETERMTNATION

Appl icant ,  Leonard Goldner ,  d /b/a Singer 's  Restaurant ,

Sou th  Ma in  S t ree t ,  L ibe r t y ,  New York  L2754 ,  f i l ed  an

appl icat ion for  rev is ion of  a  determinat ion or  for  re fund

of  sa les and use taxes under  Ar t ic les 28 and 29 of  the Tax

Law for  the per iods March L,  L97O to May 31,  1973.

(F i l e  No .  00246 )  .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Bu i l d ing  9 ,

S ta te  Campus ,  A lbany ,  NewYork  on  Sep tember  L ,  L976  a t  10 :00  A .M.

Applicant appeared by Gerald Orseck, Ese. The Sales Tax Bureau

appeared by Peter  Crot ty ,  Esg.  (A lexander  Weiss,  Esg.  o f  counsel )
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ISSUE

Whether  addi t ional  sa les tax was due f rom appl icant ,

Leonard Goldner ,  d /b/a Singer 's  Restaurant ,  for  the per iods

March  L ,  L97O to  May  31 ,  L973 .

FINDINGS OF FACT

I .  On  March  L9 ,  1974 ,  ds  a  resu l t  o f  a  f i e ld  aud i t  o f

appl icant ,  Leonard Goldner ,  d /b/a Singer 's  Restaurant ,  the

Sales Tax Bureau issued a Not ice of  Determinat ion and Demand

for Payment of Sales and Use Taxes Due for the periods March L,

L97O to  May  31 ,  L973 ,  i n  t he  amoun t  o f  923 ,78L .37 ,  p lus  pena l t y

and  i n te res t  o f  97 ,389 .15 ,  f o r  a  t o ta l  o f  $31 ,170 .52 .

2.  Dur ing the per iod in  issue,  appl icant ,  Leonard Goldner ,

d/b/a Singer 's  Restaurant ,  operated a restaurant  wi th  a serv ice

bar  where del icatessen co ld-cuts ,  sandwiches and beverages v/ere

sold for  o f f -premises consumpt ion,  The avai lab le records were

the genera l  ledger ,  cash receipts ,  d isbursement  books,  sa les

journal ,  accounts-payable ledger ,  sa les tax returns f i led,  can-

cel led checks,  purchase invoices and Federa l  re turns.  Sales

were entered in  the genera l  ledger  f rom the sa les journal .

Nontaxable sa les were deducted f rom gross sa1es,  the resul t  o f

which was then divided by 106% to determine the sales tax.
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3 .  The  assessmen t ,  made  as  a  resu l t  o f  t he  f i e ld  aud i t

performed in February L974, was upon an estimate that 90% ot

appl icant ,  Leonard Goldner  ,  d /b/a Singer 's  Restaurant 's  gross

business was taxable.  There was no basis  for  such est imate.

The gross sa les,  ds per  records,  were in  agreement  wi th  gross

sales repor ted on returns f i led by the appl icant .

4 .  Appl icant ,  Leonard Goldner ,  d /b/a Singer 's  Restaurant ,

d id  not  keep any regis ter  tapes or  copies of  customers '  sa les

receipts  for  the per iod in  issue.  Fol lowing the audi t ,  tapes

were kept .

5 .  In  Apr i l  1973,  a, r r  e ight -day test  per iod of  sa les was

made by the f ie ld  audi tor .  Dur ing sa id per iod,  i t  was deter-

mined that  28.4% of  to ta l  cash sa les were nontaxable del icatessen

sales.  I t  was a lso determined that  as the resul t  o f  payment

for  cash payouts,  the regis ter  was shor t  3 .L%. This  was the

di f ference between sales- journal  ent r ies and cash regis ter  tapes.

A d iscrepancy in  overcharge of  .B% was a lso found.  Wi th respect

to  l iquor  sa les,  a  markup test  ind icated L70.4% was the markup

as per  sa les and purchases.  The percentage for  beer  sa les was

L85.3%, and for  soda dr inks i t  was 79.5%. rn the computat ion

for  addi t ional  soda sa les,  1O/"  was a l lowed for  bar  dr inks.  There-

fore,  the computat ion schedule is  as fo l lows:
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Gross sa les repor ted

Sales unrepor ted G. f%)

Addi t ional  beer  a l iquor  sa les
as determined by markup

To ta l  g ross  sa les

Nontaxable sa les (28.4%)

Taxab le  sa les  ad ius ted

5% tax  due  on  $247 ,7L4 .52
(s /3L /70  to  5 /3L /7L )
6% tax  due  on  $406 ,274 .67
(B /3L /7L  to  s /3 t / ' 13 )

Tota l  due

Overcharge 1.e%)

Tax paid

Tota l  due

$B5B  ,425 .OO

26 ,623 .OO

28  ,345  .OO

913,393 .00

259 ,403 .8 r

$653  ,989 .L9

$  L2 ,385 .73

24 ,376 .59

$  36 ,762 .22

203 .98

$ 36 ,966 .2O

2t ,497  .64

$  ] -L ,468 .56

6. The books and returns f i led by Leonard Goldner, d/b/a

Singer 's  Restaurant ,  were kept  by a cer t i f ied publ ic  accountant

rvho advised him on tax matters,

CONCLUSTONS OF I,AW

A. That ttre computation by the Sales Tax Bureau for

addi t ional  tax due was,  in  par t ,  er roneous.

B. ftrat the recomputation of add.it ional sales tax due

set  for th  in  paragraph ' t5 ' t  o f  the F indingrs of  Fact  is  based
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on the records of the applicant, Leonard Go1dner, d/b/a

Singer 's  Restaurant ,  and the resul t  o f  markups which fo l -

lowed genera l ly  accepted procedures and tests ,  consis tent

with the nature of the business operations.

C. That the applicant acted in good faith and upon

the advice of  h is  accountant .

D. That the application of Leonard coldner is granted

to the extent that the penalty and addit ionar interest are

waived;  that  the recomputat ion of  sa les tax due is  9 I I ,468.56,

plus statutory interest; that the sales Tax Bureau is hereby

directed to accordingly modify the Notice of Determination

and Demand for Payment of Sales and Use Taxes Due issued

March L9,  L974;  and that  except  as so granted,  the appl icat ion

is  in  a l l  o ther  respects  denied.

Albany, New York

June 2L ,  1977

lt

76rarn rAX coMMrssroN

l l  I

t
L' PRES TDENT

U-rC^ \C*^^.-
COMMISSTONER

COMMTSSTONER


