
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  MaEte r  o f  t he  Pe t i t i on

O I

GROSS & GROSS (Se1ler)

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of  Sa1es and Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the 8rsre<€st}:llr Period (s)
Auqust  l ,  1965 throush Auqust  31.  1968.

Sta te  o f  New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  26 t ] r j lday  o f  August  ,19 '77 ,  she  served the  w i th in

Notice of Determination by ksnbrLftiedJ mail upon Harold B. Bonime

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy t ,hereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Haro ld  B .  Bon ime,  CPA
L7O Broadway
New York, New York 10038

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING

Sworn to before me th is

26t}: ' day of August

rA-  3 (2 / t  6)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

cRoss & cRoss (sel ler)

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for the :Yxxndo):Of Period (s)
Auqust 1, 1965 throuqh Auqust 31, 1968.

Sta te  o f  New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  26L} . : rday  o f  August  ,1977,  she served Lhe w i th in

Notice of Determination by Exmsdxd) mail upon Gross & Gross

(repmxEoO*jrresq*) the petit ioner in the within proceeding,

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

Gross & Gross
c/o Harold B. Bonime, CPA
170 Broadway
New York, New York 10038

and by  depos i t ing  same enc losed in  a  pos tpa id  p roperLy  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (egreoem**<irs

Aft :ghg) pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the (rxgxeog*xbrinaexcfcfhE) peritioner.

AFFIDAVIT OF MAILING

by  enc los ing  a

a s  f o l l o w s :

Sworn

26Lh

before me th is

of August

E O

d a y

rA -3  (2 /76 )

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Awiu*t 26f l9??

6rocs & &uf
e"/e narold A, 8grl.Ea, Ct*
l.?o Eroaaray
ldrrr York, Sor Sorlr 10038

Gqrtlssrr

Please take notice of the DgmAilISAAffI[
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) l13g & l l43 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { gftbg

from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

//p

Frul l. Asbtsa
$uD.nrtrtna 8ax
gorrfng OlfLars

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSION

In  the Mat ter  o f  the Pet i t ion

o f

GROSS & GROSS (Sel1er)
DETERMINATION

for  Revis ion of  a  Determinat ion or  for
Refund of Sal-es and Use Taxes under :
Ar t ic les 2A and 29 of  the Tax Law for
the Periods August 1, l-965 through .

Augus t  31 ,  1968 .

Pet i t ion€r ,  Gross & Gross,  c /o Haro ld B.  Bonime,  cPA,

160 Broadway, New York, New York Io03B, f i led an appl- ication

for  rev is ion of  a  determinat ion or  for  re fund of  sa l -es and use

taxes under  Ar t ic les 2A and 29 of  the Tax Law for  the per iods

Augrus t  L ,  7965  th rough  Augrus t  31 ,  1968  (n i l e  No .  01126) .

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center, New York, New York on Septembet L7, L976. Peti-

t ioner appeared by Harold B. Bonime, CPA. The Sa1es Tax Bureau

appeared by Peter  Crot ty ,  Esg.  (Richard M.  Kaufman,  EsQ.,  o f  counsel )

ISSUE

Vilhether

by the Sal-es

the

Tax

amount of the assessment of addit ional- tax made

Bureau, was properl-y determined.
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FINDINGS OF FACT

1.  On November 20,  1959,  the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due against  pet i t ioner ,  Gross & cross,  imposing addi t ional

tax due in  the to ta l  sum of  $9,659.59,  inc lud ing penal ty  and

interest ,  for  the per iod Augrust  L ,  1965 through August  31,  1968.

On December L,  L97O, the Sales Tax Elureau issued form ST-571 to

pe t i t i one r ,  mod i f y ing  th i s  amoun t  t o  $6 ,344 .4L .

2.  The determinat ion of  addi t ional  tax due was based on an

audit of petit ionerts books and records conducted by an examiner

from the Sal-es Tax Bureau.

3.  Pet i t ioner ,  Gross & Gross,  operated a luncheonet te unt i l

June 30,  1968.  The business was c losed f rom July  L,  1968 unt i l

August  31,  1968 at  which t ime i t  was so ld.  The luncheonet ters

t rade consis ted of  the sa l -e of  food i tems such as sandwiches,

coffee and cake, together with the sale of non-food items such as

c igaret tes and soda.

4.  The pet i t ioner ts  gross sa les for  the per iod,  ds agreed

to  by  bo th  pa r t i es ,  t o ta l ed  $334 ,L ' 72 .66 .

5.  The sa le of  non- food i tems subject  to  tax accounted for

L7% o f  pe t i t i one r rs  g ross  sa les .
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6.  The sa le of  food i tems at  a  cost  in  excess of  $1.00

accounted for  5% of  appl icant 's  gross sa les.

7 .  The  tax  o f  $75 .00  due  as  a  resu l t  o f  t he  bu l k  sa le  o f

the business ef fect ive August  31,  1968,  was not  pa id.

B. The petit ioner acted in good faith and rel ied on the

advice of  h is  aeeountant .

CONCLUSTONS OF LAW

A. That  the pet i t ioner  has fa i led to  d isprove the correct -

ness of  the audi t  conducted in  accordance wi th  sect ion 1138 (a)  o f

the Tax Law by the Sales Tax Bureau, or of the result ing f indings

and computat ions ind icat ing that  17% of  pet i t ionerrs  gross sa les

were of  non- food i tems subject  to  tax under  sect ion 1105 (a)  o f

the Tax Law.

B.  That  the pet i t ioner  has a l -so fa i led to  prove that  more

than 95% of  pet i t ioner ts  gross sa les were of  i tems wor th $ l - .00

or l-ess and were thus exempt from tax under former section 1l-05 (d) ( i)

of the Tax Law.

C. That the application of Gross & Gross is granted to the

extent that the taxable percentage of gross sales is l imited to

a to ta l  o f  22/" ,  and that  the in terest ,  in  excess of  the min imum

interest ,  and the penal . ty  imposed pursuant  to  sect ion 11a5(a)  of

the Tax Law be waived.
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D. That the Sales Tax Bureau is hereby directed to accord-

ingly modify the Notice of Determination and Demand for ealzment

of  Sales and Use Taxes Due issued December 3,  L97O; and that ,

except  as so granted,  the appl icat ion is  in  a l l -  o ther  respects

denied.

DATED: Albany, New York
Augus t  26 ,  L977

4"(Qa(;*U
PRESIDENTT

COMMTSSIONER

COMMISSIONER


