
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
MELVIN HABER d/b/a

MODERN HOME SERVICE CO.

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the f(aHe+({})q Period (5$
June l ,  L97I through May 31, 1974

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

'John Huhn ,  be ing duly sworn,  deposes and says that

/he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29th day of September ,  L9 77, phe served the within

Notice. of Determination by (rcot:tf,tod) mail upon Harry Rosman, CPA

( rep resen ta t i ve  o f )  t he  pe t i t i one r  l n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fol lows: Harry Rosman, CPA
500 O1d Country Rd.
Garden City, I fY 11530

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( represenEat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

29t.h

t o

d a y

be fo re  me  th i s

of September

rA -3  (2 /76 )

L977



STATE OF NEI4' YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

MELVIN HABER d/b/a
MODERN HOME SERVICE CO.

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sales and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the etx&S)<ra Period (x)
'June l, l97I through May 31, 1974

AFFIDAVIT OF I',IAILING

b y

a s

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

lhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 29tJ 'L day of  September ,  19 77,  /he served the wi th in

Notice of Determination
Modern ltrome Service Co.

by (csrxebf*1sdd mail upon Me1vin Haber d/b/a

(Desccaoofs:Ei<w<x*) t-he petitioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

fol lows: Melvin Haber d/b/a
Modern Home Service Co.
2LS l90th Avenue
Elmont, trfY 11003

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the QrupeeellxaoOUE

06() t l { I l )  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the €gglresexxreOExxmdqX) perit ioner.

Sworn

29E]r.

ro  be fore  me th is

day ofSeptember

( 2 / 7 6 )

,  19 '77 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Sqt$or 8gr 19??

lfrlvtn 3rb*r I'h!:
tsdlmn h. Srnrler Oo.
,15 f90ttr lvmtn
tilmttt, !f lt003

nirr tlr. trbrr r

Please take notice of the D![lrugflflofl
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 1138 g 1,143 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 6lilf,ff
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

dtorrlS GsYrnntY
Enrlql blnrr

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

MELVIN HABER d/b/a
MODERN HOME SERVICE CO.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Laur for
the Period June 1, L97L through May
31 ,  L974 .

DETERMINATION

Appl icant ,  Melv in  Haber  d/b/  a  Modern Home Serv ice Co. ,  2L5

109th Avenue,  Elmont ,  New York 11003,  f i led an appl icat ion for  re-

vision of a determination or for refund of sales and use taxes under

Ar t ic les 28 and 29 of  the Tax Law for  the per iod June 1,  L97L through

I4ay  3 l  ,  L974  (F i l e  No .  f 54 f6 ) .

A small claims hearing was held before Joseph Chyrywaty, Hear-

ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New-York,  o f ,  Apr i l  26,  L977 at  1 :15 P.M.

Applicant appeared by l larry Rosman, CPA. The Sales Tax Bureau appeared

by Peter  Cro t ty ,  Esq.  (James Mor r is ,  Esg. ,  o f  counse l )

ISSIJE

Whether the Sales Tax Bureau properly determined the applicant's

taxab le  sa les .
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FINDINGS OF FACT

l .  0n January 20,  L976,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes Due

against Melvin Haber dlb/a Modern l{ome Service Co., for the period

June l ,  L97L through May 31,  L974.  Said Not ice was issued in  accor-

dance with section 1138 of the Tax Law and was based upon the f ind-

ings of an audit conducted by the Sales Tax Bureau.

2. On audit,  the Sales Tax Bureau determined that, in the

absence of  records substant iaL ing exempt  sa les,  the appl icant 's

gross sales as reported on his Federal income tax returrls were taxable

in the i r  ent i re ty .  The addi t ional  taxable sa les per  audi t  were$9,154.00,

$8 ,950 .00  and  $5 ,358 .00  f o r  t he  annua l  pe r i ods  end ing  May  31 ,  L972 ,

May 31,  L973 and May 31,  L974,  respect ive ly .

3. Applicant operated a home improvement business which did

both capital improvement and repair work. During the period at

issue, the applicant suffered f lood damage to his home. He was able

to salvage only a port ion of his business records. The records (con-

s is t ing of  b i l l ings and capi ta l  improvement  cer t i f icates)  sa lvaged

by the applicant disclosed that he performed capital improvement

wo rk  i n  t he  sums  o f  $9 ,550 .00 ,  $11 ,540 .28  and  $9 ,150 .00  f o r  t he  annua l

pe r iods  end ing  May  31 ,  L972 ,  May  31 ,  L973  and  May  31 ,  L974 ,  respec t i ve -

ly. He did not charge sales tax on any of these capital improvements.
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4.  Appl icant  pa id sa les tax on Lhe mater ia ls

which materials he subsequently incorporated into

ments to real property.

he purchased,

capital improve-

coNcIlUSIoNS 0F LAW

A' That the applicant performed capital improvement work to
real  proper ty ,  the receipts  f rom which are not  subject  to  sa les tax;
that  the appl icant  d id  not  co l lect  sa les tax on the capi ta l  improve-
ment  t ransact ions and therefore,  the addi t ional  taxable sa les and
addit ional tax due as determined by the sales Tax Bureau are erron-
eous .

B. Thar the application of Melvin Haber d/b/a Modern Home
service co' is granted and the Notice of Determination and Demand
for Payment of sales and use Taxes Due is cancerred.

DATED: Albany, New york

Septernber 29, 1977

COMMISSION


