
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t . ion

o f
HAWKER SIDDEIEY, INC.

(now known as LISTER DIESELS, INC.)
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Sa1es and Use
Taxes under  Ar t i c le  (s )  Z8  A Zq o f  the
Tax Law f or the {€lf(!} or Peiiod (s)
September  1 ,  1 ) fO th rough August  31 ,  1971.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

tshe is an employee of the Department of Taxat ion and Financer over 18 years of

age,  and tha t  on  the  29  day  o f  September  ,  L977,  >She served the  w i th in
Hawker Sidde1ey, Inc.

Not ice of  Determinat ion by (eertiCic+) mail upon (now known as Lister Diesels

I n c . ) ( f f i ) f _ h e p e t i t i o n e r i n t h e w i t h i n p r o c e e d i n g ,

by encl -os ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fo l l ows :  L i s te r  D iese l s ,  I nc .
formerly known as Ilawker Siddeley, Inc.

JJJ East 56ttr Hiway
Ofathe, Kansas 66061

and by deposi t ing same enclosed in a postpald proper ly  addressed wrapper ln  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (oepoesoolxld*saec

6t fx lE6€) pet i t ioner  here in and that  the address set  for th on said l^TrapPer is  the

last known address of the 6n@neggt&.ab6[Dsr>g&*he) Petitioner.

Sworn before me th is

of  September

to

d a y

rA -3  (2 /76 )

1977. 4-rft^ il.^-L',-
0



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

HAWKER STDDELEY, INC. AFFIDAVIT OF },IAILING

o f ^ -
rr"83a,?f;a8foe#8f"r.1"1 zB u z.g of the
Tax Law for the feffr*s) or Period (s)
Seltemher 1. '1o7O through August 21.-  1o71

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 29 ,day 
of  September LgT? ,  fhe served the wl th in

Notj-ce of Deterrnination by (rr"rirt=i) mail "0." ."iili:"i;":"H:il::

Whi tes ide  &  Wo1 f f ,  Esqs . ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as  fb l l ows :  Les l - i e  J .  Sch reye r ,  Esq .
Chadbourne,  Parke,  Whi tes ide & Wol f f ,  Esqs.
lO Rockefel-ler Pl.aza
New York, New York 1OO2O

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set .  for th on said vrrapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

- (no5r Snown as LISTER-DTF'$EL$, . INC. )ro r  a  KeqeEermt_naEton o I  a  ue f ] -c ] .ency  or
a Revision of a Determi-nat ion or a Refund

Sworn to before me th is

29 day of  September

rA -3  (2 /16 )

.A._fu.. td.Jrr_
/ lo



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Sqtabrr 29, 1W'7

X.fetcr &loadlc, trno.
Fornrrly krom as Unrdcs 8lddclry, Inc,
595 SaEt 96tn frruB
Slatba, fianees 56O61

Ocatlcnot

Please take notice of the Dcterui,aatloa
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s)11rg & ldi ,  .  of  the _Tax 

Law, anv

proceeding in court  to review ar i?Overse-decision by the State Tax

Commission can only be instituted under Article 78 of the Civil

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within .
from the date of this notice. 4 mstlb

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Dlnctor Ef tbr lax Appcale Eunau

Petitioner's Representative

Taxing Bureau's Representative

TA-1  .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

HAWKER SIDDELEY, INC.
(now known as  L ISTER DIESELS,  INC. )

for Revision of a Determinat ion or for Refund
of  Sa les  and Use Taxes  under  Ar t i c les  28  and
29 of the Tax Law for the Periods September 1,
L97O th rough August  31 ,  L97L.

DETERMINATION

Appl icant ,  Hawker  Siddeley,  Inc. ,  7  Delaware Dr ive,  Lake

Success,  New York (now known as L is ter  Diesels ,  Inc. ,  555 East

56th Hiway,  Olathe,  Kansas 66061)  f i led an appl icat ion for

revision of a determination or for refund of sales and use taxes

under Art icles 2A and 29 of the Tax Law for the periods September

1 ,  I 97O th rough  Augus t  31 ,  L97L .  (F i1e  No .  L I774 )

A formal hearing was held before Edward L. Johnson, Hearing

Officer, at t tre off ices of the State Tax Commission, T\^ro World

Trade Center ,  New York,  New York,  on June 22,  L977 at  1 :15 P.M.

The applicant appeared by Chadbourne, Parke, Whiteside & Wolff,

Esqs.  ( l ,es l ie  J .  Schreyer ,  Esq.  o f  counsel ) .  f i re  Sales Tax

Bureau appeared by Peter Crotty, Esq. (Alexander Weiss, Esq. of

counsel )  .

1
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ISSUE

Vilhether an application for credit or refund of sales taxes

paid on sa les cancel led more than three years af ter  the sa les

tax returns had been t imely f i led and sales taxes paid, shall  be

granted by the State Tax Commission due to unusual circumstances.

FINDINGS OF FACT

1.  I t re  appl icant ,  Hawker  Siddeley,  Inc.  (here inaf ter

"Hawker") ,  t imely  f i led New York State sa les and use tax returns

for  the per iods September L,  I97O through August  31,  L97L.

2 .  On  Oc tobe r  2L ,  L97O,  Hawker  i nvo i ced  Wer re  Assoc ia tes ,

Inc. pursuant to a written contract dated July 3, 1969 for engine

generating sets and related equipment:

Con t rac t  P r i ce  . . . .  $597 ,47O.OO

N.Y .S .  Sa les  Tax  a t  5%. . .  29 ,873 .50

To ta l  I nvo i ce  $627 ,343 .50

3 .  O n  M a r c h  1 5 ,  L 9 7 L ,  H a w k e r  i n v o i c e d  W e r r e  A s s o c i a t e s ,

Inc .  fo r  f i ve  more  eng ine  se ts  as  fo l lows:

ConLrac t  P r i ce  . . . . $623 ,915 .00

N .Y .S .  Sa les  Tax  a t  5%. . .  31 ,795 .75

To ta l  r nvo i ce  $655 ,LLO.75

4. Hawker t imely paid the sales tax on the sales reported

above.  For  sa les taxes appl icable to  sa les b i l led in  L972,  Hawker

set  up a reserve.
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5 .  on  November  l ,  L974 ,  W€r re  Assoc ia tes ,  I nc .  f i l ed  a

complaint against Hawker in the Supreme Court of the State of

New York, County of Nassau. Rescission of the entire contract

was sought.

6.  On January 17,  L975,  Hawker  f i led an answer and counter-

claim in ttre United States oistr ict Court of New York.

7 .  On  March  20 ,  1975 ,  Hawker  and  Wer re  Assoc ia tes ,  I nc .

signed a sett lement agreement providing among other things that

Hawker  was to  return a l l  monies that  Werre Associates,  Inc.  had

paid on the contract, and that al l  generating sets instal led

were to be returned to HawJ<er.

8. Prior to November of L974, applicant, Hawker, had no

knowledge of the events which eventually led to the complete can-

cellat ion of the contract and the return of al l  the merchandise

sold under that contract.

9. On June 10, L975, Hawker f i led an application for refund

of  the sa les taxes i t  had naid which were referable to  the We're

Assoc ia tes ,  f nc .  con t rac t .

10.  On August  L9,  L975,  the Sales Tax Bureau not i f ied

applicant, Hawker, that i ts claim for refund was denied in ful l ,

since it  was not f i led. within the statutory three-year period.
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11.  On August  26,  1975,  appl icant ,  Hawker ,  made an appl i -

cation for a hearing on the redetermination of the denial of i ts

claim for refund.

L2. Applicant, Hawker, concedes that the application for

refund was f i led more than three years after the periods for

which ttre taxes were paid. Applicant, Hawker, urges that i t ,

would have been impossible to f i le a claim for refund of sales

taxes within three years since applicant, Hawker, had no idea

that there would be a return of the merchandise sold and can-

cellat ion of the saIe. Applicant, Hawker, asks the Tax Commission

to invoke its general power under the Tax Law to assess, determine,

rev ise and adjust  taxes.

CONCLUSIONS OF I,AW

A. fhat the Tax Law l imits refunds of taxes, penalty or

in terest  er roneously ,  i1 lega1ly  or  unconst i tu t ional ly  co l lected

or paid, and in the case of a tax paid by the applicant to the

Tax Commiss ion to  " . . .w i th in  three years af ter  the date when such

amount  was payable under  th is  ar t ic le" .  Sect ion 1139 (a)  ( i i )  ,

Art icle 28 of the Tax Law.

B.  fhat  noth inq in  sect ion LL42.5 of  Ar t ic le  28 of  the

Tax Law gives the Tax Commission equitable powers to vary or
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expand the refund authority set forth in clear and unambiguous

language in  sect ion 1139 (a)  o f  the Tax Law.

C. That the application for redetermination of the denial

of the claim for a refund of sales and use taxes by Hawker

Sidd.e ley,  Inc.  is  denied in  i ts  ent i re ty .

DATED: Albany, New York

September 2!,  1977

TE TAX COMMISSION

COMMISSIONER


