
STATE OF NEI,( YORK
STATE TAX COMMISSION

Ln the Mat ter  of  Ehe Pet i t ion

o f
HOOSIC VAILEY ASPHATT CO. INC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of  Sales & Use
Taxes  unde r  A r t i c l e ( s )  2g  &  29  o f  t he
Tax Law for the XnEnftbm Period (s)

g, rg7a.

County of Albarjy

Bruce Batchelor , being duly sworn, deposes and says thaE

nhe is arr employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the Zth day of J*ne , L9 7,1, 1g[r. served the wlthin

Notice of Detezmination by ffiDfibge& mail uponHoosic Va11ey Asphalt Co.,

Tno f f i  the pet i t ioner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follows: Iloosic Vall_ey Asphalt Co. fnc.
iVlain Street
Valley Fa11s, New York 1.2185

and by deposit ing same enclosed in a postpald properly addressed wrapper Ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

Th;,t deponent further says that rhe said addressee is rhe ($00ggg0fi0€00gq

ff i f f id pet i t ioner herein and that the address set forth on said wrapper ls the

last known address of the f f i  pet i t loner.

Sworn

7tt!

before me this

of.

AFFIDAVIT OF MAILING

co

day

rA-3  (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In the I 'tatter of the Petit ion

o f

HOOSIC VAILEY ASPHALT CO. INC.

For a RedeEerminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Sales & Use
Taxes under Art ic le (s) 28 & 29

AFFIDAVIT OF I'{AILING

of the
Tax Law for rhe lnfiDilffigg4 Period (s)

March 1n 1o67 to Fehr"rrer"y 2R, 1970

State of New York
Councy of Albany

Bruce Batchelor , being duly sworn, deposes and says that

fthe is an ernployee of the Department of Taxatl.on and FLnance, over 18 years of

age, and that on the 7th day of ftrne , L977 , fhe sewed Ehe wlthin

Notiee of Determination by (EEffid) mail uPon iltrarvin r. Honig, Esq.

(representat ive of)  the pet l t ioner ln the withln proceeding'

enclosing a true copy thereof in a securely sealed postpaid wraPPer addressed

lvtrarvin I. Honig, Esq.
foltows: Reilly & Honig & Sroith, Esqs.

54 Second Street
Troy, New York \2780

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exctuslve care and custody of

the UnLted States PosEal Service withln the State of New York.

Thar depc,nent further says that the said addressee is the (representative

of the) petitioner herein and that the address set forth on sald wrapPer ls the

last knorm address of the (representat ive of the) pet i t l .oner.

by

a s

Sworn

7th

before

o f

me thl-s

June

to

d a y

rA-3 (.2/76)



STATE OI NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

tunr T' 1977

A D O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 I 8 ) 4n-tn,

STATE TAX COMMISSION

r

PLease take notice of the Dotnufntto
of the StaLe Tax Commission encl"osed herewith.

PLease take further not ice that Pursuant to
Sect ion(s) Uf i  |  W, of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sien must be cormnenced within 4 mflhr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter rel'ative
hereto nay be addressed to the undersigned. They
will be refemed to the proper Party for reply.

troorlt lbtlst
fhtn SUFc.t
tLLlry !t11o1

Octloar

Enc.

c c :

&Ferlt 0o. lD..

lbc lort lrtSt

Jery-,grut"y yours'
*4

^(-,"-^A1%.
rMla v. PU@Lf
Srglrvhm ef
tbll Glrln nnrfafl

Trty, !$!r lnt
Tax ing  Bureau 's

t21rt0
Representat ive:

rA -1 .12  ( r / 76 )



SIAIE OF NEIII YORK

STIIIE TAX COII4MISSION

In the }fatter of the APPlication

of

HMSIC VALLEY ASPTIALT M. IIrc.

for Revision of a Determination or for Refi-nd
of Sales and Use Ta:<es urder Articles 28 afi
29 of the Tax Law for the Period l4arch l, L967
to Febnra:ry 28, L970.

DEIMMINATION

Applicant, Hoosic valley Aspt1alt Co. Inc., Main street, valley Falls,

Nerv york f2185, has filed an applicaticn for revisicn of a determination or

for reftrrd of salesand use ta>€s r-arder Arficles 28 nd 29 of the Tax La$7 for

rlre periodlbrch l, L967 to Februarry 28, Lg7O. (Notice No. 90743675)'

A surall clainrs hearing was held on JuIy 30, 1:976 at 9:15 A'M' at the

offices of tlae State Tax Conmission, Room 107, Builcrrn;giP, State Carpus,

Albany, Nex,v York, before llarry Hgebsch, Hearing Officer. Thre applicant

appeared by John C. Itil1, Vice-Presiderrt of l{oosic Valley Asphalt C;o' Inc"

and his representatirze, Manrjl I. Honig, Esq. ltre Sales Tax Btreau appeared by

Peter Crottry, Esq. , Olictrael lrtreinstein, Esq. , of cor-nsel) '

ISSI.]E

Is tlre sale of bitr.rninor-r.s uraterial to e><enpt otgmizaticn:rs strbjecE to sales

and use tax T^ftIen tlre material is u,sed to inprove e>risting roads '

EINDIT{GS OF FACT

1. Applicant, Hoosic valley Asphalt co. hc. ' w€ls engaged in the sale of

a bitr-rninor:s nraterial called asphalt \,ftich is used in the constl:uclion, repair

a.rd nraintenance of higlrways. This maEerial was sold and delivered to Nen's Yor{<

State and its political subdivisions in bulk, in barrels and by tank frud(

application at job sites. Tlre Sales Tax Btreau held thar the tanlr t.nrclc
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operation inrrclved rnaterials u.sed in a capital irrprovenent and, therefore,

strbject to sales and use tar. A Notice of Determination dated Norrenber 12,

1970 was issr:ed in the ann-mt of $3,768.62 additional tac plus $957.82 penalty

arrd interest for a total anotart due of $4,726.M.

2. Applicant, Hoosic Valley Asphalt Co. In-c., submitted bids to Nsv York

State on the price per gallon of bia:nrinous nraterial. The price included

heating, hauling and application at a..ry designated job site. There lsas no

variance in the price for political subdivisicrrs of Nevu Yor{< rdrich care r:nder the

sme corrtract. A starrdard corrtract was used and worrld remain in effect for the

work season.

3. Applicant, Hoosic Va11ey Asphalt Co. Iinc., was info::red of a job site

location, tirIe of delivery amd approxirnate amount of bitr-nninous material needed.

Specialized delivery trudcs were required r,*rich Ner^r York State itself does not

possess. Ttre trircks contained a heated insr-rlated t€nk vfrrictl held ttre nnterial

at a specific terperafure. TLre material was punped from the tarik to a pipe

containing orifices, permitting the material to be spread at a certain rate and

in a certain width. A calibration device cn the trud( indicated hovu un:ch

material was applied and billing to New Yorl< State was rnade accordingly.

4. On a:rival at the job site, a Nex^i York enployee tested the rnaterial,

and took orrer all operations. The drirzer was told vdrere to apply the rnaterial.

Any rernairring uaterial was returned to the plant. Ttre drirzer perforned no

other duties.

5. TLre work inrirclved tlre repair and rnaintensrce of existing roads.

The roads continr:ed in controlled use during the repairs or rnainterunce.

There vras no ns,r road constructic'n. Applicant, Hoosic Valley Asphalt Co. Tnc.,

did not supply ary other rnaterials or labor used in the operation. Applieant,

Hoosic Valley Asphalt Co. Inc., made no decisions or reconnendations as to the

application of tlre bitrsfnor:s rnaterial.
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MNCLIJSIONS OF IAW

A. That applicant, Ilcosic Valley Asphalt Co. I:1c., was engaged in the

sale of bituuninor:s rnaterial to e>rcnpt orgurizations. This material was r:.sed

in the repair ard nrainterunce of ecisting roads and not for capital inprorre-

nents and is, therefore, e><enpt from sales and use tax r.:nder section 1f16(a) (1)

of the Sales and Use Ta:< Lavs.

B. That the applicaticn of Hoosic Valley Asphalt Co. Inc. is granted and

tlre Notice of Determination issr:ed Novernber 12, 1970 is cancelled.

DATED: Albarry, Nevs York

June 7,  L977

il\^rq", \c*,*,^^-
COM,IISSIONM-

\--


