
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

HELMAR PHARMACY, INC.
Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Sales & Use Taxes
Taxes  unde r  A r t i c l e ( s )  28  &  29  o f  t he
Tax Law for the XdmSryFO( Period Q6!
December 1.  1959 throueh Mav 31.  1974

S ta te  o f  New York
County of Albany

AFFIDAVIT OF },IAILING

b y

a s

John Huhn , being duly sworn, deposes and says that

1q$e is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  l J thday  o f  December  ,  r 9TZ ,  s (he  se rved  the  w i th in

Not ice of  Determinat ion by (A€806fit€d0 mail upon Helmar Pharmacy, Inc.

{CIegg€€eg$gQd5repge the peLitioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  \ ^ r rapper  addressed

fol lows: Helmar Pharmacy, Inc.
3209 Horseblock Road
Medford New York 11761

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(posr  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent, further says that the said addressee is the AOOpOO$Hfff5)OOtiO(

e&*jOgrl  pet i t ioner herein and that the address set forth on said vrrapper is the

last known address of the (Xg€tmeeg1DbFA{.pgOOfXXJCIg[ peritioner.

Sworn

1l tL l

before me th ist o

d a y

( 2 / 7 6 )

f  December
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State of  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

ghe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the lJ th day of .  December ,  L977 ,  $he served the wi th in

Notice of Determination by (X6$[{fruil) mail upon Ernaluel Kuflik' CPA

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Emanuel  Kuf l ik ,  CpA
c/o Goldberg, Abramowitz, Kuflik & Kauder

75 Maiden Lane
New York. New York 100t8

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  peEi t ioner  here in and thaE the address set  for th on said wrapper is  the

last  known address of  the ( representat ive of  the)  pet i t ioner .

AFFIDAVIT OF MAILING

Sworn

17+h

to

d a

before  me th is

of  December

rA -3  (2 /76 )
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Drcrrbrr 79, 1V7?

lrfru Fhrlrory, trc.
$09 for;lllooL lord
llrdfor{, k ler* 1176,

Smtlrrmr

Please take notice of the Drtrntrrtloe
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 1l$ I  ie l ,  of  the Tax Law, any
proceeding in court to review an ?dverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t [6tb
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

Sincerely,

TL- r . r2  (6 /77)



STATE OF NEVI YORK

STATE IAJ( COMMISSION

In the Matter of the APPlication

o f

I{ELMAR PHARMACY, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Period December 1, L969 through
May  31 ,  L974 .

DETERMINATION

Appl icant ,  Helmar Pharmacy,  Inc. ,  3209 Horseblock Road,

Medford,  New York LL763,  f i led an appl - icat ion for  rev is ion of

a determination or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the period December L,

L969 through May 31,  L974 (F i le  No.  LLL74) .

A small claims hearing was held before Joseph Chyrytaty,

Hear ing Of f icer ,  3 t  the of f ices of  the State Tax Conmiss ion,

Two World Trade Center, New York, New York, oD June 30, 1977

ax 10:45 A.M. Applicant appeared by Emanuel Kufl ik, CPA.

The Sales Tax Bureau appeared by Peter Crotty, Esq. (Wil l iarn

Fox ,  Esq . ,  o f  counse l ) .

ISSUE

Whether the audiC procedures employed by the Sales Tax

Bureau during the audit of Helmar Pharmacy, Inc. 's books and

records,  and the resul ts  theref rom, proper ly  re f lected appl icant '

sa les tax def ic iencv.
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FINDINGS OF FACT

1 .  On  Apr i l  8 ,  L975 ,  &s  the  resu l t  o f  an  aud i t ,  t he  Sa les

Tax Bureau issued a Notice of Determination and Demand for Payment

of Sales and Use Taxes Due against the applicant, Helmar Pharmacy,

Inc . ,  f o r  t axes  due  o f  $L6 ,529 .L5 ,  p lus  pena l t y  and  i n te res t ,  f o r

the per iod December L,  L969 through May 31,  L974.  An in formal

conference was held on December 11,  lg75 r rh ich resul ted in  a

reduc t i on  o f  t he  add i t i ona l  t axes  due  to  $15 ,421 .08 .

2.  In  per forming the audi t ,  the sa les tax audi tor  tested

purchases for  the year  L97L and determined that  60.8% of  to ta l

purchases were for  taxable merchandise.  This  percentage was appl ied

to the to ta l  purchases for  the per iod September 1,  L969 through

August  31,  L972,  in  order  to  determine tb ta l  taxable purchases for

th is  per iod.  (Appl icant  d id  not  produce sa les or  purchase records

for  the per iod subsequent  to  August  31,  L972)  The resul tant

f igure was then marked up 57.7%, as per  the conducted,  weighted

markup test ,  to  ar r ive at  audi ted taxable sa les.  Audi ted taxable

sales,  less taxable sa les repor ted by appl icant  for  th is  per iod,

represented a margin of  er ror  o f  108%.

3. The sales tax auditor applied the margin of error of 1087"

to to ta l  repor ted taxable sa les for  the ent i re  audi t  per iod

(December l ,  1969 rhrough May 31, Lg74) so as to determine the

addi t ional  taxes due.
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4.  The Sales Tax Bureau's  computat ions d id not  a l low

for  shopl i f t ing,  employee thef t ,  spoi lage and breakage.

5.  Appl icant  contended that  the audi t  conducted by the

Sales Tax Bureau,was inaccurate,  inasmuch as i t  fa i led to

consider other relevant factors which had occurred in Helmar

Pharmacy,  Inc. 's  bus iness dur ing the years in  quest ion.  The

weighted markup test was al leged to be inaccurate since it

fai led to acknowledge the fact that unti l  L972, the pharmacy

was run as a discount store which supPosedly resulted in a

much lower markup, 3s well as a different proportion of taxable

sales.  By i ts  own analys is  for  the year  L97L,  appl icant  computed

that  taxable purchases should have been 44.5 percent .  However ,

no records were presented to  ver i fy  th is  percentage.

6. During the years in question, the principal and or^rner

of Helmar Pharmacy, Inc. was i l l .  The applicant al leged that this

resulted in declining sales and increased thefts. During the

per iod in  quest ion,  three percent  o f  the appl icant 's  taxable sa les

as computed by the Sales Tax Bureau were forard to be losses due

co thefr and pi l ferage.

CONCLUSIONS OF LAW

A. That  the audi t  o f  appl icant ,  I {e lmar Pharmacy,  Inc. 's

books and records by the Sales Tax Bureau and the results therefrom,

did not  g ive considerat ion to  losses due to  shopl i f t ing,  employee

thef t ,  spoi lage and breakage and,  therefore,  d id  not  accurate ly

ref lect  the addi r ional  sa les taxes due.
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B.  That  the appl icat ion of  Helmar Pharmacy, Inc.  is  granted

to the extent  o f  reducing audi ted taxable sa les by three percent ;

that the Sales Tax Bureau is hereby directed to accordingly

modify the Notice of Determination and Demand for Payment of

Sales and Use Taxes Due issued Apr i l  8 ,  L975,  and that ,  except

as so granted,  the appl icat ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
December 11,  1977

STATE TA)( COMMISSION


