
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

C .  H .  HE IST  CORP.

Fo r  a  Rede te rm inaL ion  o f  a  De f i c i ency  o r
a Revis ion of  a Det .erminat ion or  a Refund
o f  Sa les  and  Use
Taxes  unde r  A r t i c l e  ( s )  28  S ,  29  o f  t he
Tax Law for the :tusx{srpoo<Period (s)
September  1 ,  1969 th rough August  31 ,  L972.

Sra te  o f  New York
County of Albany

Marsina Donnini  ,  being duty sworn, deproses and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 26Lh day of August ,  19'7 '7,  she served the within

Notice of Determination by &sx$<$ficd) mail upon Harold Halpern

(representat ive of)  the pet i t ioner in ther rai thin proceeding,

a true copy thereof in a securely sealed postpr6{d \^rrapper addressed

Harold Halpern, Esq.
Bor ins,  Halpern,  Sni tzer ,
700 Stat ler  Hi l ton Hote1
Buffalo, New York L42O2

Le.lf, Fradin & Loonsk

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add , ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New Yc , r k .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on.  sa id \^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one , r .

Sworn to before me th is

ABF'IDAVIT OF MAILING

by

a s

enc los ing

fo l lows :

rA -3  (2 /76 )



STA'TE OF T{EW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

C .  H .  H E I S T  C O R P .

Fo r  a  Rede le rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f  Sa les  and  Use
Taxes  unde r  A r t i c l e  ( s )  28  *  29  o f  t he
Tax Law for rhe >9EKf(€Fror Period (s)
September 1,  1969 through August  31,  L972.

Sta te  o f  New York
County of  Albanv

Marsina Donnini

she is an employee of the Department

age,  and that .  on the 26th day of

Notice of Determination

AFIIIDAVIT OF MAILING

,  being duly sworn, dep,esss and says that

of Taxat ion and Financ,e, over 18 years of

August  ,  L977,  she served the  w iLh in

by (3*ttt6fii*S mail upon C. H. Heist Corp.

the peEit ioner in the within proceeding,

secure ly  sea led  pos tpa id  \ ^ r rapper  addressed

(rcsrn*xrs€**cs<:qf )

by enc los ing  a  t rue  copy  thereo f  in  a

a s  f o l l o w s :  C .  H .  H e i s t  C o r p .
Anderson Road
Buffalo, New York L4225

and by deposi t ing same enclosed in  a postpaid proper ly  add:ressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  Se rv i ce  w l t h in  t he  s ta te  o f  New yonk .

That deponent further says that the said addressee is t-he (rc1lresgrxDrhe

f f i>*x)  pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

last known address of rhe 6g*11fqqqp**ki{E(*f11&te) peririoner:.

Sworn

26tL.^

be fo re  me  th i sE O

d a y

- , ,  ( - \  \

fL.L'r--; ,. u.., /- ,) h -y--,*^-;

rA -3  (2 /76 )

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Augnrot 26, 19??

C. B. llcl.st Corpr
AndGrcqr noa0
hrffnLo, Hcr* Yot'k l{125

Grmtlmnr

Flease take notice of the DgIEAililt*tIW
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) tr138 & I l { t  of  the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 7r3 of the Civil
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ngri$r
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

J lnce te lv .

/ / /-// "'l
/t/ 6.,.// /2 H/u^-'{ ry'l I

nagtr B. Ooburn
$qrrvlrtng Inr
H*rtng Olflor

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

C .  H .  HEIST  CORP.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Periods September 1, 1969 through
Augus t  31 ,  L972 .

DETERMINATION

Pet i t i one r ,  C .  H .  He is t  co rp . ,  w i th  o f f i ces  a t  Anderson

Road,  Buf fa lo ,  New York,  f i led a pet i t ion for  rev is ion of  a

.determinat ion or  for  re fund of  sa les and use taxes under

Articles 28 and 29 of the Tax Law for the periods September 1,

L969 t t r rough August  3 I ,  L972 (F i le  No.  00614) .

A formal  hear ing was held before Paul  B.  Coburn,  Esq. ,

Hear ing Of f icer ,  d t  the of f ices of  the State ' Iax Commiss ion,

State Of f ice Bui ld ing,  65 Cour t  St reet ,  Buf fa lo ,  New York,  oD

December  I ,  L976  a t  9 :15  a .m.  Pe t i t i one r  appeared  by  Bor ins ,

Halpern,  Sni tzer ,  Levy,  Fradin & Loonsk (Haro ld Halpern,  Esq.

of counsel). f tre Sales Tax Bureau appeared b'y Peter Crotty,

Esq .  (A lexander  We iss ,  Esq .  o f  counse l ) .
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ISSUES

I .  Whether  pet i t ioner 's  sa les income der ived f rom serv ice

contracts (and performance thereunder) with DuPont and Mobil are

exempt from sales taxes

II. V[hether the purchase of integral parts, assembly and

fabr icat ion of  those par ts  in to capi ta l  assets of  pet i t ioner ,

taken in  conjunct ion wi th  on- the- job ut i l izat ion of  sa id assets

for  test ing purposes,  renders pet i t ioner  l iab le for  sa les and

use  taxes  on  sa id  cap i ta l  asse ts .

II f .  Whether the petit ioner was subject to the imposit ion

of penalt ies and interest in excess of the minimum for the fai lure

to properly f i le and/or pay the appropriate amount of sales and

use taxes because of good faith rel iance by petit ioner upon

advice of  counsel  or  accountants.

FINDINGS OF FACT

1.  Pet i t ioner ,  C.  H.  Heis t  corp. ,  t imely  f i led quar ter ly

sales tax returns for each quarter during the periods between

September L,  1969 and August  3L,  L972.

2. Petit ioner signed Consents Extending Period of Limita-

t ion for Assessment covering ttre periods of September L, L969

through August  31,  L972r  orr  October  L6,  L972,  December 3,  L973

and November 18,  L974.
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3. Ttre Sales Tax Bureau issued a "Notice of Determination

and Demand for Payment of Sales and Use Taxes Due" on Apri l  7,

L975 covering the periods September L, L969 to August 31, 1972,

based upon an audit,  requir ing payment of addit ional tax of

$65 ,553 .78  and  pena l t y  and  i n te res t  o f  $32 ,O35 .29 ,  a l l  t o t a l i ng

$97,589.07 as taxes due for  unrepor ted taxable sa les and pur-

chases of  capi ta l  assets subject  to  use tax.

4.  Pet i t ioner ,  act ing through counsel ,  Haro ld Halpern,

Esq. ,  f i led a "Pet i t ion for  Revis ion of  a  Determinat ion or  for

Refund of  Sales and Use Taxes"  on or  about  Apr i l  11,  1975.

5.  A pr ior  op in ion by Michael  F"  Seere i ter ,  Dis t r ic t  Tax

Superv isor  for  the Buf fa lo  Of f ice,  wr i t ten on January 10,  L966,

to Kermit Smith, Senior Tax Administrative Supervisor of the

Instructions and Interpretations Unit, was copied and forwarded

to petit ioner, and a copy of a further letter of opinion written

by Fred W. T ierney,  Di rector  o f  the Sales Tax Bureau,  to  Michael

F.  Seere i ter ,  dated January 12,  L966,  was a lso copied and de-

l ivered to petit ioner, and receipt of both of the above opinion

letters was acknowledged by petit ioner.

6- The aforementioned opinion letters clearly stated that

the income from services rendered by petit ioner for DuPont and

Mobil were subject to sales tax in that said service "is the type



-4-

contemplated by the basic  prov is ions of  Sect ion 1105 (c)  (1)  and

(5), and not the l imited cleaning and maintenance services

menLioned in  the la t ter  por t ion of  Sect ion 1105 (c)  (5) ,  "  which

latter paragraph provides exemption from sales taxes. Said.

opinion letters further made reference to the existence of

departmental releases defining "cleaning and maintenallce" and

conclude that petit ioner does not quali fy thereunder.

7. Petit ioner al leges ttre aforementioned opinion letters

to be inapplicable since petit ioner now seeks exemption due to

the existence of contracts covering periods longer than thirty

days,  which contracts  d id  not  ex is t  in  L966.  However ,  pet i -

t ioner's own request for the above-referenced opinion letters

speci f ica l ly  s tated t l .a t  pet i t ionerrs  "serv ices are per formed

normal ly  under  annual  contracts  . . .  " ,  which is  c lear ly  incon-

s is tent  wi th  pet i t ionerrs  present  a l legat ion.

B.  Said opin ion le t ters  are prec ise ly  appl icable in  that

they were responsive to an inquiry sett ing forth a situation,

whether hypothetical or otherwise, which is identical to the

i ssue  he re in .

9.  Pet i t ionerrs  c la ims wi th  regard to  the issue of  whether

or  not  cer ta in  capi ta l  assets are subject  to  use tax are incon-

s is tent  wi th  pet i t ionerr  s  other  c la ims in  that  pet i t ioner ,  on



- 5 -

one hand,  a l leges exempt ion f rom use tax because sa id assets

are shipped. out of New York State for use and only assembled

and tested in New York State; however, on the other hand,

petit ioner seeks exemption from use tax because "none of the

equipment is taxable since its sole purpose and function is

to  enable C.  H.  Heis t  Corp.  to  engage in  a taxable c leaning

service. The cleaning service requires the imposit ion of

sa les tax to  the customer of  C.  H.  Heis t  pursuant  to  Sect ion

1105 (c )  ( 3 )  o f  t he  Tax  Law" .

10. Long-term contracts do exist cal l ing for performances

of services by petit ioner for DuPont and Mobil,  which services

are of a special ized., tectrnical nature requir ing custom-

fabricated equipment and ski l led laborers.

11.  A11 tax returns at  issue here in were prepared and

fi led based upon the ad.vice of counsel and a cert i f ied public

accountant .

L2.  Pet i t ioner  assembled and tested cer ta in  of  i ts  machines

in New York State though said machines were ult imately shipped

out-of-State for use after on-the-job testing ranging between

B% hours and 132 hours. fhe number and identity of those

machines was the object of st ipulation by petit ioner and the

Sales Tax Bureau.
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13. Petit ioner has thorough but cumbersome records regard-

ing the test ing of  sa id machines,  but  c lear ly  sa id machines were

tested by us ing them in per formance of  contracts  wi th  pet i t ioner 's

customers yielding income to petit ioner.

14.  Pet i t ioner  pa id no sa les tax (and apparent ly  co l lected

none from its customers, DuPont and Mobil) incident to sales in-

come received by petit ioner from two of i ts customers, DuPont

and Mobil.

15. Petit ioner made no pa)rment of compensating use tax

re lat ive to  the ut i l izat ion ( in  product ion of  income) by pet i -

t ioner  of  cer ta in  of  i ts  capi ta l  assets wi th in  the ter r i tor ia l

confines of New York State, and petit ioner submitted no proof

that sales taxes were either col lected from the customers bene-

f i t ing from the use of said machines or paid by petit ioner in

l i eu  o f  use  taxes .

16. Petit ioner had knowledge prior to the tax periods in

quest ion of  the Sales Tax Bureau's  pos i t ion regard ing both

issues here in by reason of  the var ious opin ion le t ters  dat ing

back to 1966, and petit ioner had further knowledge of the Bureau's

posi t ion on both issues pr ior  to  the issuance of  the "Not ice of

Determination and Demand for Payment of Sales and Use Taxes Due"

in that letters were received by petit ioner from Francis Person,



Chief  Inst ruct ions

Exhibits 64, and 68
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and Interpretations Unit, in

of the Department of Taxation

CONCLUSIONS OF IAW

L974 ,  name ly ,

and Finance.

A. fhat petit ioner knew or should have known of i ts l ia-

bi l i ty for sales taxes on sales to DuPont and }, lobi l  due to the

existence and receipt of opinion letters dated January 10, L966

and i lanuary L2,  L966,  Ers wel l  as depar tmenta l  re leases ( for

d.efinit ion purposes) and relevant sections of the Tax Law not-

withstanding advice received from petit ioner's counsel and

accountants upon which petit ioner may have rel ied.

B. That petit ionerr s services to DuPont and Mobil yielding

sales income to pet i t ioner  are subject  to  sa les taxes in  that

the exempt ion conta ined in  sect ion 1105 (c)  (5)  is  not  appl icable

to pet i t ioner  s ince pet i t ioner ts  serv ices (and specia l ized

equipment) go far beyond the parameters contemplated by the

statute and as defined in the releases which l imits the exclu-

s ions to  ord. inary jan i tor ia l  serv ices such as c leaning f loors,

waxing, dusting of furniture and venetian bl inds and oi l ing door

h inges .

C.  That  the pet i t ioner  in  i ts  counsel 's  le t ters  of  Apr i l

26 ,  L973  (pe t i t i one r rs  Exh ib i t  3 ) ,  a l l eged  i t s  se rv i ces  to  be

subject  to  sa les tax which sa les tax was,  in  turn,  imposed on
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pe t i t i one r ' s  cus tomers  pu rsuan t  t o  sec t i on  1105(c )  (3 )  o f  t he

Tax Law, but petit ioner fai led to meet i ts burden of proof

that such sales were either imposed, col lected or paid.

D. That petit ioner sought the aforementioned opinion

letters of L966 offering the information that i ts sales income

was ordinari ly derived from annual contracts (even though that

was not  the case) ,  but  pet i t ioner  fa i led to  submit  any proof

to support i ts claim that said opinion letters were inapplicable

or that the Sales Tax Bureau had taken anything but consistent

posi t ions between 1966 and 1976.

E. That petit ioner al leged that certain machines were not,

as capi ta l  assets,  subject  to  compensat ing use taxes s ince they

were made for use out-of-State, but those same machines were

used. to produce income within New York State for petit ioner from

its customers, in New York State, not unlike any other machine,

and despi te  pet i t ioner 's  submiss ion as to  the ex is tence of  a

testing program, insuff icient documentation exists to support a

conclusion that said assets were dedicated to any primary use

other than income production since the al leged testing program

was i r regular ,  er rat ic  and undis t inguishable to  i ts  customers

relying upon prompt service with special ized equipment of a

proven nature.
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F. Tlrat petit ioner fai led to submit proof that sales taxes

were imposed and collected from its customers and paid over by

petit ioner to New York State in l ieu of compensating use taxes

due for  the use of  the speci f ied capi ta l  assets in  per formance

of  pet i t ioner 's  serv ices to  i ts  customers pr ior  to  the sh ipment

of  sa id assets outs ide New York State.

G.  That  the appl icat ion of  C.  H.  Heis t  Corp.

Notice of Determination and Demand for Payment

Taxes Due issued Apr i l  7 ,  L975 is  susta ined.

i s

o f

denied and

Sales  andthe

Use

DATED: Albany, New York
Augus t  26 ,  L977

STATE TAX COMMISSION

COMMISSIONER

COMMISSTONER


